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Saturday, December 9, 1911 


Editorial 


Though public announcement of the personnel 
is still lacking, it is authentically reported that 
plans have been completed for the appointment of 
a conference committee of railroad and industrial 
trafhe men to have jurisdiction over questions aris- 
ing out of the Chicago switching district rates and 
regulations. It is understood that shippers will be 
in a position to present their claims to the regular 
railroad committee, and, if the decision of that body 
is not satisfactory, to appeal to the conference com- 
mittee» The news that this joint committee is to 
be created will come most welcome to those who 
have truly had the interests of the Chicago switch- 
ing situation at heart. It marks a distinct step for- 
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ward in the relations between transportation com- 
panies and their patrons, and should put the final 
seal of good faith on the activities of those who 
labored for two years to perfect the present switch- 
ing adjustment. It is the culmination of the agree- 
ment entered into between the shippers and car- 
riers when attempts were first made to substitute 
conciliation and co-operation for injunctive process 
in handling the switching problem. With this com- 
mittee in existence there should be no fears that the 
shipper will not have his day in court and proper 
representation. It should be a guarantee that in- 
equalities and injustices that may exist to-day are 
the creatures of inadvertence, not of malice or 
deep-thought desire. That the public might have 
this guarantee, earnest efforts have been put forth 
and success now seems: assured. 


PASSES WITHIN THE STATE 

Doubtless someone has thought already of the 
story of the Arab, his camel and his tent, in con 
nection with the recently published announcement 
that Senator Kenyon of Iowa proposes to introduce 
a bill designed to prohibit the issuance of railroad 
passes within the state. The camel, of course, i 
represented in this case by the recent decision o 
the Supreme Court in the matter of safety appli- 
ances, and the tent is the whole structure of the 
states’ rights theory, which is being so assiduously 
erected in many of the states. Senator Kenyon is 
quoted as saying: 

“T have drafted this measure with a view to pre- 
vent certain states of the Union from continuing 
to defy public sentiment in the matter of this pass 
evil. This power the congress clearly has under 
a decision in the matter of the safety appliance law 
which the Supreme Court has just rendered and 
in which the court has held that the law is appli- 
cable to railroads operated wholly within the state. 
It is plain that the issuance of a pass on a railroad 
good" within a state must necessarily have effect 
upon the interstate traffic and revenues of that or 
its allied railroad. That the congress could pass a 
valid law calculated to prohibit the issuance of all 
passes I think is apparent to every lawyer who read 
the Supreme Court decision in the safety appliance 
cause.” 


3 
i 


A considerable hole was ripped in the tent by 
the safety appliance decision, to which reference 
is made. If the measure introduced by Senator 
Kenyon should pass, a large part of the anima: 
would be found inside. Not only that, but—to drop 
the figure—a large part of the joy of serving one’s 
state in legislative halls would be taken away. 
Nevertheless, it might, in a state like Illinois, foi 
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instance, conduce to securing a better type of legis- 
lator. 


IN GOVERNMENT’S HANDS. 


In an address delivered before the Railway Busi- 
ness Association by Walker D. Hines, chairman of 
the executive committee of the Santa Fe, of which 
some extracts were published in THE TRAFFIC 
Wor.tp of November 25, occur these significant 
words: “The railroads are in the hands of the gov- 
ernment more than ever before and are steadily 
getting more completely into that position.” 

Mr. Hines, who is well known as a clear thinker 
in railway affairs, disclaims any intention of criticiz- 
ing these conditions and declares that he is only 
making a statement of facts. As an elaboration of 
the bald statement, he shows how rates are con- 
trolled by government, either federal or state, and 
that interstate rates cannot be increased except by 
consent of the Commission, and generally must be 
1educed at the order of the same authority. The 
states exercise the same privilege within their own 
limits. Operating expenses, he points out, are in- 
creased through governmental action, as by reduc- 
ing hours of service or increasing rates of pay, and 
he finds a marked tendency to an increase of legis- 
lation of this character. There are laws requiring 
more expensive equipment, more expensive meth- 
ods of operation and constant pressure is brought 
to bear by municipalities and local public senti- 
ment for securing investments in the line of track 
elevation, removal of grade crossings and the erec- 
tion of better stations. 

The point, however, that Mr. Hines makes is 
that it is essential that these various regulating 
bodies should look carefully to all sides of the ques- 
tions involved before the issuance of peremptory 
orders, which, it may be said, railroads try to obey, 
even at great loss and inconvenience to themselves. 
It is feared that this is not often done, especially 
in the case of demands made by municipal authority, 
or so-called local public opinion. It is more often 
that a hasty demand is made by someone or a 
few who may have a grievance, and the cry is then 
taken up by the public with little or no investiga- 
tion of the actual facts of the case. It does not 
require so able a lawyer as Mr. Hines to show that 
this often occurs. 

It has been said that any criticism of the condi- 
tions is disclaimed. The address went even further 
than this, and voiced a sentiment to which refer- 
ence has frequently been made in these columns, 
namely: That theré is a constantly growing better 
feeling between the conflicting interests involved. 
Mr. Hines says: “I believe that governmentai 


agencies are coming more and more to appreciate 
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this grave responsibility, and I believe that there 
is gradually developing an appreciation of the cen- 
tral proposition that railroad companies cannot 
properly perform their public service and raise the 
hundreds of millions of new money required to im- 
prove that service, unless the margin between re. 
ceipts and expenses is sufficient to pay an attract- 
ive return upon the existing investment and in 
addition to provide a substantial surplus to sustain 
the credit of the companies.” 

There will be no controversy over the position 
taken that the public welfare cannot be better pro- 
moted than by keeping constantly before every pub- 
lic officer a clear appreciation of what railway legis- 
lation means and that he must be impressed with the 
necessity of assuming to a certain extent the 
judicial attitude. Knowledge is beneficial in any 
situation; in the matter of regulation of so im- 
portant an industry as a railway, it is imperatively 
necessary. It must also be coupled with a certain 
degree of fair-mindedness in its application 


Wants Government Competition 





Washington, D. C., December 8.—Representative Bur- 
leson of Texas has introduced a bill in Congress to pro- 
vide for the appropriation of $11,000,000 for the con- 
struction, by the government, of eleven ships to ply in 
the coast-to-coast business in competition with the water 
lines already in existence which would naturally use th 
Panama Canal. Coincidently came a suggestion from John 
Barrett, director of the Pan-American Bureau, suggesting 
that the canal be made free to everybody on the theory 
that freedom from tolls would cause such a development 
of the business of the country as would more than offset 
the annual bill of $3,000,000 for the maintenance of the 
eanal and the $8,000,000 of interest chargeable to the 
canal, on the assumption that the government coul/ 
fund the approximate cost of the canal in two per cents 

Representative Burleson advocates his bill on the 
ground that it is necessary to assure competition in the 
coast-to-coast business. He was a member of the con- 
gressional party which visited the canal during the re 
cess, and returned thence with what he deems the only 
solution of the problem stated by Bernard H. Baker in 
his testimony before the Senate interstate commerce 
committee. The Texan, however, holds the idea that a 
toll of $1.50 registered tonnage may be imposed upon 
ships passing through the canal without destroying the 
purpose of the canal—to afford a cheap transportation 
route. He concedes that if the figuring now going on 
shows that a toll not in excess of $1 is necessary (0 
enable the canal to be used, he will favor the lower 
rate, but his idea is fixed that the higher rate could 
and should be borne, not on the business a ship may 
be actually carrying, but on the registered tonnage. [ie 
estimates that a ship paying $15,000 in tolls for passils 
through the canal, using the $1.50 per ton scale, would 


use up $30,000 in coal, insurance and other items of °x 


pense to go around the Horn. That is why he feels 1)! 


the $1.50 rate can be imposed and the canal made svll- 


supporting in the full sense of the word. 
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YEAR MAKES HALTING START 


THE TRAFFIC SERVICE NEWS BUREAU, 


WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 8. 
—Study.of the reports of revenues 
and expenses of steam railroads for 
the month of July, the first in the 
current fiscal year, opens a wide field 
for speculation and serious thinking. 

To begin with, the year made a 
halting start, showing declines in 
freight revenues, in total operating 
revenues and in operating incomes. 
On the other hand, operating ex- 
penses were reduced, but not to the same amount as 
the loss of revenue. The optimist, however, can find 
comfort in the fact that, while July, 1911, shows de- 
creases aS compared with July, 1910, the declines in 
earnings per mile are less than the declines July, 1910, 
showed as compared with July, 1909. 

The situation for the month may be epitomized in 
the following summary, based on reports of the railroads 
to the Interstate Commerce Commission: 


July, 1911. 
Amount. 





July, 1910. 
Amount. 
Rail operations: 
Freight r@venue .........eeeeeeee $148,586,538.29 $151,798,040.16 
Passenger revenue .........sees6 64,054,175.23 62,868,975.19 
Other transportation revenue.... 16,679,154.40 16,314,419.29 
Nontransportation revenue ...... 2,368,139.04 2,188,453.25 


Total operating revenues.......$231,688,006.96 $233,169,887.83 
Maintenance of way and structures 32,883,597.40 34,599,670.29 
Maintenance of equipment....... 35,396,592.64 34,644,176.65 








Trate Sens? 5. Eakicd Secs tas 5,132,858.51 5,179,349.81 
Transportation expenses ........ 78,512,266.14 78,850,618.89 
General expenSes ...........+e%- 6,090,178.68 5,895,724.50 
Unclassified expenses ..........- 909.73 6,364.51 
Total operating expenses....... $158,016,408.10 $159,175,904.65 
Net operating revenue......... 73,671,603.86 73,993,983.18 
Outside operations: 
Total SPONGE «oie sede sds te, 5,694,908.34 5,744,820.68 
TOHRGE Te Snood Gea wisanwanenk 5,318,877.85 5,352,305.60 
Net  SeROIR® >. ....60.05 cesarean $ 376,030.49 $ 392,515.08 
Total MBE FOWOMUO.n « cciccceceasvece 74,047,684.35 74,386,498.26 
One-twelfth annual taxes.......... 9,503,324.18 8,921,680.26 
Operating Imcome ..........c.ccseees $ 64,544,310.17 $ 65,464,818.00 
Mileage: Grated onic cece eee ne. 244,508.05 240,088.61 
Operate tee ncn 0 sk nd.ncb ees oeaan® 68.20 68.27 


Lump figures are apt to be confusing, if not mis- 
leading. While they tell the truth, they do not particu- 
larize enough. An exceptionally good showing might be 
due to the condition on an exceptional road. While, in a 
measure this country deals with the railroad system 
as a unit, yet the truer light comes from dealing, not 
necessarily with individual roads, because idiosyncrasies 
of construction or location might make statistics con- 
fined to one line, especially if it be a small one, as 
distorted as the idea to be gained from acceptance of 
one stupendous total without consideration of the factors 
entering into it. To the man who cares to dig and 
who is familiar with conditions along various lines and 
can therefore interpret the theoretic abnormal in the 
light of actual knowledge, a survey of results on big 
Systems in different parts of the country must prove 
suggestive. 

For the purposes of the present study, only systems 
of 5,000 miles or more in length have been considered. 
These have been divided into five groups, viz., trans- 
continental, mid-western, southwestern, southern and 
easiern. The systems, not roads, are 18 in number. In 
the comparative statistics following, it should be under- 
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stood that all figures are per mile of road. Losses and 
gains are to be understood as meaning increases and 
decreases as compared with the same figures for July, 
1910, 


The Transcontinental Group. 


Of the five systems herein roughly designated the 
transcontinental group, the Great Northern alone showed 
an increase in the operating income per mile, and this 
was due to curtailed expenses rather than increased 
revenues. With the exception of the Santa Fe, all five 
systems found it advisable or possible to reduce operating 
expenses; that system showed an increase of $42. Taking 
up figures in more detail, July reports show that it cost 
$42 more per mile for the Santa Fe to handle $19 less 
business than in July, 1910. The heavy decrease in 
returns was in freight revenue, $17; non-transportation 
revenue increase $1, offsetting a decline of an equal 
amount in transportation revenue other than freight or 
passenger. Of the primary operating accounts, a reduc- 
tion was made in only one, transportation, which shrank 
$3. Maintenance of way and structures increased $25; 
equipment, $18; traffic, $1, and general expenses, $1. 
The net results, eliminating the question of taxes, is a 
decline of $61 in gross operating income. 

Comparing results of July operations of the Hill 
transcontinental twins, it is found that the Great North- 
ern has an increase in net operating revenues of $58, 
while the Northern Pacific showed a decline in the same 
account of $105. Freight revenues fell on both roads, 
the Great Northern losing $20 and its brother $133. The 
Great Northern, however, showed slight gains in other 
transportation revenue and a loss of $1 in non-trans- 
portation receipts, while receipts in all accounts were 
less on the Northern Pacific. While the Great Northern 
lost $13 in business, it was cutting down the cost of 
handling that business $71; the Northern Pacific faced 
a loss of $195 in operating revenues and lopped off $90 
from expenses, Maintenance of way felt the biggest cut 
on the Great Northern, the reduction being $53, while 
on the Northern Pacific the greatest curtailment, $53, 
was in transportation expenses. Traffic costs remained 
constant on the Great Northern, maintenance of equip- 
ment was shaded $3; transportation, $14, and general 
expenses, $1; on the Northern Pacific, the way and 
structures maintenance account was lessened $31; $5 
less was spent on care of equipment; traffic expenses 
showed no change and general expenses declined $1. 

Comparisons of the various primary accounts of the 
Southern and Union Pacifics reveal an almost unbroken 
series of decreases. The former system lost $42 in net 
operating income an‘ the latter $73. Freight revenues 
on the Southern Pacific. declined $35, on the Union Pa- 
cific, $134. The total losses in operating revenues were 
$47 and $151, respectively. The declines in total op- 
erating expenses were $5 and $78. Maintenance of way 
and structures cost $9 more on the Southern Pacific in 
July, 1911, than it did in 1910; maintenance of equipment 
was decreased $14. On the Union Pacific, the only 
increase was $4 in traffic expenses; maintenance of way 
declined $36; equipment, $18; transportation expenses, 
$28. Deducting accrued taxes, which increased $4, the 
gross operating income showed a loss of $78. Accrued 
taxes increased $3 on the Southern Pacific, making the 
loss in gross operating income $49. 


The Mid-Western Group. 
The Burlington alone showed a gain in net operating 
revenue. 


The Northwestern handled $54 less business 
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than in July, 1910, but reduced the cost, of handling 
only $24; total operating revenues on the St. Paul fell 
off $57, while expenses declined $24. Freight revenues 
on the Northwestern showed a loss of $47; on the Bur- 
lington, $8; the St. Paul, $59. Maintenance of way 
expenses were cut $19 by the Northwestern road; $33 
by the Burlington, and $3 by the St. Paul. There was 
an increase of $10 in the maintenance of equipment 
costs on the Northwestern; and declines of $9 and $4, 
respectively, on the other two systems. The Northwest- 
ern shrunk traffic expenses $1; transp-rtation, $12, and 
general expenses, $2; Burlington traffic and general ex- 
penses each increased $1, while transportation costs were 
cut $17; the St. Paul increased traffic expenses $3, but 
reduced transportation expenses $20. Accrued taxes were 
greater on all three systems. The gross operating in- 
come of the Northwestern fell $31, and of St. Paul, $38, 
while the Burlington gained $38, 


The Southwestern Lines. 


Apparently the mantle of increased earnings falling 
upon southern roads was not broad enough to offer much 
shelter to the three southwestern systems of over 5,000 
miles. The Frisco, it is true, through reductions in 
expenses, was able to show a gain of $10 in net oper- 
ating revenues, but the same account for the Rock Island 
and Missouri Pacific reveals losses of $34 and $21, 
respectively. The Frisco lost $20 in freight receipts, 
but gains in other revenues cut down the total loss to 
$6. At the same time, it reduced maintenance of ways 
$16, transportation expenses $4, and general expenses 
$1, which, in the face of an increase of $5 in equipment 
maintenance, left a total reduction on operating expenses 
of $16. A deficit from outside operations and an increase 
in taxes cut the increase in gross operating income to $4. 
The increase in accrued taxes was just half of the 
increase in total revenues from operation net. Freight 
revenues on the Rock Island showed a decrease of $24; 
the total decrease in revenues was $34. Maintenance 
of way and structures cost $8- less: maintenance 
of equipment, $10 more; transportation expenses 
were $2 less. Taxes decreased 34, leaving the 
loss in gross operating income $30. The Missouri 
Pacific was able to show $39 increase in revenues, 
$31 of which came from freight traffic. To offset 
this came increases of $40 in maintenance of way, $32 
in maintenance of equipment, with declines of $1 each 
in traffic and general expenses and $10 in transportation 
costs, making a total increase in operating expenses of 
$60. Taxes brought the loss in gross operating income 
up to $22. 

The Southern Systems. 


A more cheerful aspect is shown in the reports of 
the big southern systems. All had increased revenues 
and the Atlantic Coast Line and Southern groups were 
able to show increased net returns. Freight revenues 
on the Coast Line increased $1, on the Illinois Central 
$21 and on the Southern declined $15. Passenger earn- 
ings on all three systems showed gains; $15 on the 
Coast Line and Southern; $17 on the Illinois Central, 
Total operating revenues on the Coast Line increased 
$18, on the Illinois Central $40, and on the Southern $6. 
Decreases of $1 each in the maintenance accounts and 
increases of $2 and $i in transportation and general 
expenses served to make the net increase in operating 
expenses on the Atlantic Coast Line $1. Outside opera- 








tions added $1 to earnings, making the increase in gross 
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operating income, taxes not deducted, $18. The Illinois 
Central spent $2 less on way and structures, but $9 more 
on equipment, $36 on transportation and $4 on general ex- 
penses, bringing the increase in operating expenses up 
to $47. Taxes swelled the loss in gross operating income 
to $12. The cost of maintenance of way on the Southern 
was reduced $4; of equipment, $16; traffic and general 
expenses were enlarged $1 each and transportation, $4, 
The net decrease in operating expenses, therefore, became 
$14. Taxes accrued were $4, leaving a net gain in gross 
operating income of $16. 


The Eastern Group. 


Because of the fight waged by eastern systems last 
year for increased rates, interest in those lines, perhaps, 
has been shapened. The Baltimore & Ohio system re 
ported an increase of $38 in gross operating income in 
July; the New York Central Lines, $139; the Pennsy)- 
vania lost $11 and the New Haven $40 as compared 
with figures for July, 1910. Examining the figures more 
in detail, it is seen that the increase in B. & O., earn- 
ings comes from curtailed expenditures. Freight receipts 
declined $17; passenger, $7, but gains in other accounts 
were able to reduce the loss in total revenues to $19. 
Maintenance of way was slashed $38; traffic, $9; trans- 
portation expenses, $21; general expenses increased $3. 
In other words, while the road lost $19 revenues, it 
reduced cost of operation $65. Accrued taxes were $8, 
bringing the gross operating income down to $38. On 
the other hand, the New York Central Lines showed 
increases in revenues and reductions in expenses. The 
total increase in operating revenues was $35, of which 
freight contributed $26. Maintenance of way was re 


duced $44; $34 less was spent on equipment; $2 less 
on traffic; $20 less on transportation and $1 less on 
general expenses—a total reduction of $101. Outside 


operations added $5, but taxes deducted $2. 

While the Pennsylvania system handled $55 less in 
revenue business, it cut expenses $65. Freight declined 
$86, while passenger and other transportation revenues 
showed increases. The cost of maintenance of way was 
reduced $45; traffic, $7; transportation, $29. Maintenance 
of equipment increased $15, general expenses, $1. A 
decrease in returns from outside operations of $6, coupled 
with an increase of $15 in taxes, turned the net oper- 
ating gain of $10 into a loss of $11. The big loss on 
the New Haven came in passenger revenue, $6, which, 
with a $1 loss in freight and gains in non-transportation 
earnings, made a net decline of $5. Traffic and general 
expenses were decreased $1 each; maintenance of way 
advancd $10; maintenance of equipment cost $14 more 
and transportation expenses were $20 heavier. An it 
crease of $2 from outside operations, with a decline of 
$5 in accrued taxes, brought the net operating revenue 
decline from $47 to $40. S.A. H. 


SAN PEDRO DECISION STANDS. 

Sacramento, Cal., December 8—The state railroad 
commission has denied the application of the railroads 
for a rehearing in the San Pedro harbor case, involving 
material reductions in rates between that port and the 
city of Los Angeles proper. The lower rates ordered 
several weeks ago are to stand. The commission has 
also served notice that the roads will not be permitted 
to evade the spirit of the decision by discontinuing ‘0 
absorb wharfage and similar charges. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Prescribes Fruit and Vegetable Scale 


OPINION NO. 1687 
No. 1168. 
(22 I. C. C. Rep., 11.) 
FLORIDA FRUIT & VEGETABLE SHIPPERS’ 
ASSOCIATION. 
vs. 
ATLANTIC COAST LINE RAILROAD COMPANY ET AL. 





No. 3808. 
RAILROAD COMMISSION OF THE STATE OF FLORIDA 
vs. 

SEABOARD AIR LINE RAILWAY ET AL. 
Submitted May 25, 1911. Decided November 6, 1911. 
From the facts disclosed by the record; Held, That the rates 
upon pineapples, citrus fruits and vegetables which would 
result from the application of the distance tariff given in 
the report herein upon the lines of the Florida Bast Coast 

Railway Company, the Atlantic Coast Line Railroad Com- 

pany and the Seaboard Air Line Railway from points in 

Florida up to Jacksonville, when destined for points beyond 

in other states, would be just and reasonable; that they 

ought not to be exceeded for the future; and that the present 
rates of those carriers are unjust and unreasonable to the 
extent that they exceed such rates. 

Louis C, Massey for railroad commission of Florida. 

A. A. Boggs for Florida Fruit & Vegetable Shippers’ 
Protective Association. 

R. Walton Moore for Seaboard Air Line Railway 
and Atlantic Coast Line Railroad Company. 

Alex. St. Clair Abrams for Florida East Coast Rail- 
way Company. 

Report of the Commission, 
PROUTY, Commissioner: 

No. 1168 is now before us upon a _ supplemental 
petition filed by certain shippers upon the -line of the 
Florida East Coast Railway, which is the sole defendant 
in the present proceeding. The original complaint was 
against numerous defendants and involved a general at- 
tack upon the rates imposed for the transportation of 
fruits and vegetables from points in Florida to various 
consuming markets in all parts of the United States 
east of the Rocky Mountains. Those rates were then 
stated in two parts. There was first a gathering charge 
from the point of origin to what were known as Florida 
base points, of which Jacksonville was the principal one, 
applicable to traffic destined beyond those base. points; 
and second, a rate from the base point to the consuming 
destination applicable to traffic which has moved by rail 
up to the base point. The sum of these rates constituted 
the through charge. 


In the original case the Commission examined the 
two sets of rates separately, It held that rates from 
the base points were excessive, but approved as reason- 
able the rates then in effect from points of origin up 
to the base points. That holding applied to rates upon 
the Atlantic Coast Line and the Seaboard Air Line_as 
Well as upon the Florida East Coast Railway. Florida 
Fruit & Vegetable Shippers’ Protective Assn. vs. A. C. 
L. R. R. Co., 14 I. C. C. Rep., 476. 

In a subsequent supplemental proceeding instituted 
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by pineapple growers located upon the Florida Bast 
Coast Railway, who insisted that Cuban competition was 
imperiling the existence of their industry, and that the 
Florida East Coast Railway was maintaining rates which 
discriminated against the Florida pineapple, we further 
considered the gathering charge upon pineapples from 
points of production upon the Florida East Coast Rail- 
way to Jacksonville. Florida Fruit & Vegetable Shippers’ 
Asso. vs. A. C. L. R, R. Co., 17 I. C. C. Rep., 552. 

The gathering rates approved by the Commission in 
the original case had been in all instances any-quantity 
rates. The Commission now held in this supplemental 
proceeding that a distinction should be made in case 
of pineapples between carload and less-than-carload ship- 
ments, and established a distance tariff upon the Florida 
East Coast Railway for the transportation of pineapples 
in carloads and less than carloads from the various 
points of origin to Jacksonville when for shipment be- 
yond. 

Shippers upon the Florida East Coast Railway now 
ask in the petition before us that the same rates which 
were established for pineapples be applied to citrus 
fruits; and, further, that proportionate rates per 100 
pounds be applied to vegetables. In this proceeding the 
railroad commission of the state of Florida has inter- 
vened in favor of the complainants. 

No. 3808 is a proceeding by the railroad commission 
of Florida against the Atlantic Coast Line and the Sea- 
board Air Line railways to compel the establishment of 
gathering rates by these railroads upon pineapples, citrus 
fruits and vegetables upon a substantially lower scale than 
is now in effect. Schedules are filed with the petition 
setting forth in detail the present rates and the rates 
prayed for. The present rates are in all cases any 
quantity; those asked for are both carload and less than 
carload. In few, if any, instances are the rates prayed 
for higher than would result from the establishment of 
the distance schedule applied to pineapples upon the 
Florida East Coast Railway; in many instances they are 
materially lower, 

It will be seen, therefore, that in these two proceed- 
ings all the gathering charges in the entire state of 
Florida, except the rates on pineapples now in force 
upon the Florida East Coast Railway, are under attack, 
and that these proceedings are instituted by or have 
the support of the railroad commission of that state, 

It should be noted here that to-day no base points 
are used in stating these rates from points of origin 
upon either the Seaboard Air Line or the Atlantic Coast 
Line, the rate named being a through rate from the 
point of origin to destination; but this through rate 
has been in all cases constructed by adding together 
the rate established by us from the base point and the 
rate approved by us up to the base point. If, therefore, 
we should be of the opinion that these gathering charges 
were too high it would involve in some form a reduc- 
tion of the through rate upon those lines by the amount 
of our reduction of the former gathering charge. Upon 
the Florida East Coast Railway the two rates are still 
stated separately. 


The statute of Florida requires the railroad com- 
mission of that state to inquire into the reasonableness 
of interstate rates applying to the movement of traffic 
into and out of the state. If, after investigation, the 
commission is of the opinion that such rates are un- 
reasonable, it is made its duty to apply to the railroads 









operating within the state for a modification of these 


interstate tariffs; and if no such modification can be 
obtained, and it still seems to the commission that 
the rates are unreasonable, that body is instructed to 
institute proceedings before the Interstate Commerce 
Commission. 

Numerous complaints were made to the railroad 
commission of Florida that these fruit and vegetable 
rates up to the base points were excessive, and that 
commission, for the purpose of informing itself, held 
investigations in all parts of the state where these de- 
fendants operate. 

It found a general feeling among growers that the 
rates were extravagant, for the reason apparently that 
the industry under the present rates was not sufficiently 
profitable. From its investigation it reached the con- 
clusion, as stated by its chairman, that these rates 
were too high. It therefore took the matter before the 

railroads interested and, failing to obtain satisfaction, 
filed its complaint No. 3808 and intervened in support 
of the supplemental petition which had already been 
filed in No. 1168. 

It appeared in the original case that the gathering 
charges there assailed as unreasonable had been approved 
by the railroad commission of the state of Florida, but 
nothing appeared as to the circumstances under which 
that approval had been given. The chairman of the 
commission stated upon the hearing of the present pro- 
ceeding that these rates were established in 1902; that 
they were the result of negotiation and compromise be- 
tween the railroads and the Florida railroad commission; 
that they were at that time fairly satisfactory to the 
commission, but that he and his associates were of the 
opinion that the volume of business had so increased 
since then that the rates then fixed should be reduced. 


This and the alleged depressed state of the industry’ 


seem to have been the controlling reasons which induced 
the Florida commission to embark upon these pro- 
ceedings. 

The original case was heard in the spring of 1908 
and was disposed of upon the basis of conditions then 
existing. This Commission states in its report that the 
rates in force had been approved by the Florida com- 
mission, and that circumstance may have somewhat in- 
fluenced us in our approval of the gathering schedules 
at that time; but the opinion further stated that it 
was our duty, notwithstanding the approval of the state 
commission, to give these rates an independent exam- 
ination, which was done at considerable length. We 
instituted a comparison between the rates themselves 
and other similar rates elsewhere existing; we inquired 
very fully into the conditions under which these fruits 
and vegetables were produced and marketed; we exam- 
ined the financial condition of these railroads and the 
result of their operations in the state of Florida. From 
all this we concluded that, while these gathering rates 
were higher than would perhaps be reasonable upon 
railroads where the volume of business was greater and 
the net financial result more favorable, still they could 
not be deemed excessive in-view of the circumstances 
under which the service was rendered. 


This conclusion was reached less than three years 
ago. No material change has taken place since then 
so far as this record discloses which would lead to a 
different conclusion if the same subject were before us 
to-day. The volume of business transacted has increased, 
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but the expenses of operation have also increased to an 
extent which offsets the greater amount of business. It 
may be true that the condition of the various industries 
served is, on the whole, somewhat less flourishing to-day 
than then, but even if this were clearly shown we 
would not for that reason alone feel that these rates 
should be reduced. As has been frequently said in cases 
of this kind, we cannot undertake to establish freight 
rates which will insure the production of these fruits 
and vegetables at a profit. Too much depends upon 
the state of the crop and the market. These rates can- 
not be varied from year to year with the fluctuating 
condition of these industries. A reasonable rate should 
be established and continued, so that both the shipper 
and the railway may know what to depend upon. There 
is nothing in this record which would call for a re- 
consideration of our former conclusion if exactly the 
same question were now before us. 

There is, however, a material difference in one re- 
spect between now and then. When we decided the 
original case, rates up to the gathering point were in 
all cases any quantity, and in most instances this was 
also true from the base point to destination. In our 
first order in No, 1168 we established carload rates 
upon citrus fruits and pineapples from base points to 
destination which were lower than less-than-carload 
rates, and we suggested that carload rates be also estab- 
lished from base points on vegetables. This suggestion 
was not accepted by the carriers, and as a result sup- 
plemental proceedings were brought asking the Com- 
mission to order the establshment of carload rates upon 
vegetables, which was done. Florida Fruit & Vegetable 
Shippers’ Protective Asso. vs. A. C. L. R. R. Co., 17 
I. C. C. Rep., 552, 

There are, therefore, in effect to-day by the order 
of this Commission carload rates upon both fruits and 
vegetables from base points. No carload rates, or at 
least none which need be mentioned, are in effect up 
to the base point upon the Atlantic Coast Line and the 
Seaboard Air Line. None were in effect upon the 
Florida East Coast until our order established such 
rates upon pineapples. Since then that company -has filed 
carloagd and less-than-carload rates upon citrus fruits 
and vegetables, but these rates are higher than those 
named by us for pineapples. 


It appeared in the original case that citrus fruits 
to some extent, and vegetables to a much greater extent, 
were shipped in smal] lots to Jacksonville and there 
reloaded for movement beyond. It was our impression 
in establishing carload rates from the base point that 
this would permit the movement in small lots up to the 
base point and the consolidation at such point, and 
that the carload movement would in fact be mainly 
beyond the base point. Such has not been the result. 
In order to obtain the carload rate beyond the base 
point it seems to be necessary for the shipper, in 
actual practice, to present a full carload at the point 
of origin, and from this it follows that the movement 
up to the base point at the present time is entirely dif: 
ferent from what it was when we approved these any 
quantity rates. At that time the loading was by the 
carrier; now it is mainly by the shipper. The loading 
of the cars from the point of origin to the base points 
is much heavier now than formerly. In 1907 the aver 
age loading of citrus fruits and pineapples upon the At 
lantic Coast Line up to the base point was 215 boxes. 
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In 1910 this loading had “increased to 279 boxes. In 
ease Of vegetables the increase is even more marked. 
The number of cars now required to transport the same 
amount of this traffic from points of origin to base 
points would be materially less than in 1908. Otherwise 
stated, it costs the shipper more to handle his business 
today and it costs the railroad less. 


It should be still further borne in mind that from 
pints upon the Seaboard Air Line and Atlantic Coast 
Line there are to-day through carload rates which ex- 
ceed the carload rate established by the Commission 
from the base point by the amount of the any-quantity 
rate up to the base point approved by us formerly. It 
would seem to be evident that under the circumstances 
and upon the basis of our former holding carload rates 
should be established to-day up to the base point which 
are less than the any-quantity rates formerly approved 
and that the through carload rates from originating 
points upon the Atlantic Coast Line and the Seaboard 
Air Line should be constructed by ‘adding to our rate 
fom the base point, not an any-quantity rate, but a 
proper carload rate from the point of production up to 
the base point. 


It is evident that this might be arrived at in two 
ways: We might establish carload rates less by a certain 
amount per box and per crate than the present any- 
quantity rates, or we might apply to all fruits and vege- 
tables a distance tariff like that imposed in case of 
pineapples upon the Florida East Coast Railway. 


The present any-quantity rates upon the Atlantic 
Coast Line and the Seaboard Air Line are not con- 
structed exactly upon ‘a distance scale, although they 
are approximately. It was said upon the hearing that 
the rates of these two carriers so interlaced with each 
other that to apply a distance tariff in all cases would 
be to force upon them rates in some instances unduly 
low. But the effect of such a scale of rates would be 
to apply from each locality by the short line whatever 
rate its distance from the base point gave it; and 
while we ought to consider the general effect upon the 
revenues of these carriers of the establishment of a 
uniform distance scale, the mere fact that some par- 
ticular rate would be somewhat advanced or reduced 


in comparison with other rates is no valid objection to 
that course. 


It was said that the present rates had been agreed 
upon by the railroads and the Florida commission in 
View of these competitive conditions and that the rela- 
tion of rates was satisfactory. It is also true that upon 
this hearing no particular locality was complaining of its 
Tales as compared with other localities; but since the 
conclusion of the hearing the Commission has received 
M several instances petitions from different points of 
Production insisting that the rates from those points 
were too high as compared with other points, and the 
Proposed schedules of the Florida commission suggest 
sf Much greater reduction from present rates at more 
cistant than at nearby points. 


The movement of these fruits and vegetables is 
Continuous from the point of origin to destination, and 
the distance is very considerable, being 1,000 miles and 
over. Ordinarily in such cases comparatively slight dif- 
frences in distance between originating points are not 
reflected in the rate Here, however, the rate rapidly 
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increases as the point of production is removed from the 
base point, and this presents an anomaly in rate-making 
which perhaps calls for explanation. 


As already appears from the previous reports in 
this case, these Florida lines up to what are known 
as base points were originally constructed and at first 
operated as independent railroads. The rates fixed by 
these lines were substantially the local rates from pro- 
ducing points to Jacksonville, from whence traffic could 
be handled north by either rail or water to the markets 
upon the North Atlantic coast, and increased with the 
distance as local rate§ for hauls of that length properly 
might, As time went on the Florida lines were merged 
with lines north of the base points, and extensive mar- 
kets were opened in the middle West which were reached 
through the Ohio River gateways, so that the service 
was in all its elements through transportation, but the 
rates still continued to be made and published by nam- 
ing the gathering charge up to the base point and a 
delivering charge beyond. 


Citrus fruits apparently come into the market at 
about the same time from both the northern and south- 
ern sections of Florida, and the higher charge from 
the more southern section is therefore a disadvantage 
to the south as compared with the north, but, on the 
other hand, climatic conditions render production in 
the south less hazardous than in the north. In case of 
vegetables the higher transportation charge from the 
south is more than compensated by the fact that vege- 
tables grown in southern Florida come into bearing 
earlier than those grown farther north, and have there- 
fore to an extent an exclusive and a better market. 


Growers were asked whether in their opinion points 
of production in Florida should be blanketed or thrown 
into wide groups in analogy to the practice generally 
followed. Those in the north naturally objected, since 
this would involve an advance in their rates; those in 
the south would be glad of a lower transportation charge, 
but were of the opinion that under all the circumstances 
this would hardly be just. We share this opinion. Con- 
sidering the manner in which these rates have been 
established and maintained in the past, remembering 
that the industry has developed and that land values 
have become fixed upon the present rate basis, it would 
in our opinion be wrong and uncalled for to revise 
these rates upon a group adjustment. Present rates are 
established in the main upon a distance scale, and we 
think any reduction of those rates should be upon the 
same basis. 


A statement has been prepared showing with respect 
to every point in Florida upon the Atlantic Coast Line 
and the Seaboard Air Line the difference between the 
present any-quantity rate on citrus fruits and pineapples, 
and the rate which would result from establishing upon 
these lines the scale prescribed by this Commission for 
the transportation of pineapples upon the Florida Hast 
Coast Railway. An examination of that statement shows 
that to apply such pineapple scale to the transportation 
of pineapples and citrus fruits upon the Atlantic Coast 
Line and the Seaboard Air Line railways would result, 
in the main, in carload rates somewhat lower than the 
present any-quantity rates, but that such reduction would 
not exceed what should fairly be made in view of the 
carload movement. 

A careful consideration of the whole situation leads 
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us to the conclusion that the distance scale established 
for pineapples upon the Florida East Coast Railway 
would be just and reasonable for the transportation of 
citrus fruits and pineapples to the base point upon the 
railroads of the Atlantic Coast Line and the Seaboard 
Air Line in the state of Florida. 


The complainants contend that the same rate per 
100 pounds should be applied to vegetables. The stand- 
ard box of oranges weighs 80 pounds, the standard crate 
of vegetables 50 pounds, and the claim therefore is that 
five-eighths of the rate fixed per box of citrus fruits 
should be applied per crate of vegetables. 


Vegetables are usually a more perishable commodity 
than citrus fruits or pineapples and require greater 
expedition and care in the handling. The loading of 
vegetables is also lighter, The minimum fixed by us 
for citrus fruits was 24,000 pounds, while that for vege- 
tables under ventilation was 21,000 pounds; under re- 
frigeration, 17,500 pounds. 


In fixing carload rates upon vegetables from base 
points to northern destinations we made the rate under 
refrigeration about 20 per cent higher than when under 
ventilation. 


Taking everything into consideration, we are of the 
opinion that the vegetable rate in carloads should be 
per crate approximately 70 per cent of the orange car- 
load rate per box when under ventilation and 80 per 
cent under refrigeration. The less-than-carload rate may 
exceed the ventilated carload rate by 2 cents per stand- 
ard crate, up to distances of 100 miles, beyond that by 
3 cents. 


It is earnestly contended in behalf of the Florida 
East Coast Railway Company that to apply these rates 
to that line would be confiscatory, and considerable 
testimony has been introduced and much discussion had 
upon both sides touching the financial condition of that 
company. 

The Florida East Coast Railway extends upon the 
mainland down the east side of the state from Jackson- 
ville as far as Miami, which was originally its terminus. 
From thence it has since been extended, crossing from the 
mainland to the Florida keys and running from key to 
key south. The present southern terminus is at Knights 
Key, but the road is nearly completed to Key West. 


The construction south of Miami has been in many 
places very expensive, so that the total cost of that 
portion nearly equals that of the line from Miami to 
Jacksonville. At the present time but little traffic origi- 
nates south of Miami, and the complainants contend that 
this division is operated at an actual loss. Hence, they 
urge, the cost of constructing this portion of the road 
which is of no benefit whatever to shippers from Miami 
and north ought not to be included in determining 
whether a given schedule of rates will yield a fair 
return upon the property. So computing, they insist 
that the present rates are too high and that those asked 
for by them will be ample. 


Upon the other hand, the Florida East Coast com- 
pany insists that the entire cost of its property should 
be taken into account, but further claims that even if 
only the value of the property from Miami north is 
considered, still the proposed rates are confiscatory. 


The financial condition of the Florida East Coast 
Railway has been referred to at considerable length in 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





our previous opinions in No. 1168, and it would not be 














Vol. VIII, No. 24 


profitable to discuss that subject further here. 


Taking that into account, together with all the other 
facts and circumstances bearing upon the matter, we 
are of the opinion that the rates suggested for the 
Seaboard Air Line and the Atlantic Coast Line in the 
state of Florida would be just and reasonable to apply 


upon the railroad of the Florida East Coast Railway 


Company. Those rates are already in effect upon pine 
apples and do not involve any extraordinary reductions 
from the rates on vegetables and citrus fruits which that 


company has voluntarily established. 


These distance tariffs should in all cases apply to 
Jacksonville alone. The traffic originating upon the 
Florida East Coast of necessity moves through that point, 


and this is therefore the only base point with reference 
to which the rates of that company have been estab- 
lished or published. Jacksonville is also the only base 
point which has been named in the tariffs of the Sea- 
board Air Line. The Atlantic Coast Line moves por. 
tions of its traffic through Gainesville and High Springs, 
and for convenience in operation formerly stated its 
gathering rates in certain cases to’ those points as well 
as to Jacksonville, but the rate itself was in all cases 
determined by the distance from Jacksonville. 


It has been noted already that the present tariffs 
of all these carriers state a single rate from the point 
of origin to final destination, thus omitting all reference 
to any base point. The only effect of our order directing 
the maintenance of certain rates to the base point is to 
reduce by a corresponding amount this through rate, and 
to require the construction of these new carload and 
less-than-carload tariffs upon other base points than Jack- 
sonville would result in reductions upon all these lines 
greater than those contemplated. 


While carriers will be directed to establish these 
new gathering charges from points of production up to 
Jacksonville, when for beyond, they may, if they %0 
elect, in lieu of publishing such gathering rates, estab 
lish through rates from the points of production, provided 
those rates do not exceed the sum of the rates to and 
from the base point established by the Commission. 


We are then of the opinion that those rates upon 
pineapples citrus fruits and vegetables. which would 
result from the application of the distance tariff givel 
below upon the lines of the Florida East Coast Railway 
Company, the Atlantic Coast Line Railway Company, and 
the Seaboard Air Line Railway from points in Florida 
up to Jacksonville, when for beyond, would be just 
and reasonable, that they ought not to be exceeded for 
the future, and that the present rates of those carriers 


are unjust and unreasonable to the extent that they 
exceed such rates. 
These rates are stated in cents per standard bot 


of 80 pounds in case of pineapples and citrus fruits 
and per standard crate of 50 pounds in case of ves® 
tables. The carload minimum is 24,000 pounds for pine 
apples and citrus fruits, 21,000 pounds for vegetables 
under ventilation, and 17,500 pounds for vegetables under 
refrigeration. Vegetables are sometimes shipped in othe 
packages than standard crates, but we shall rely up 
carriers to make a corresponding adjustment in such 
cases without attempting to name those packages and 
rates here. 
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Rates in Cents Per 100 Pounds. 


Vegetables. 
Pineapples and Under 





Citrus Fruits. Refrigera- Under 
Distamce (Miles). tion Ventilation. 
©. i. iG. Biv 2s Cc. L. Cc. L. 
Cts Cts. Cts. Cts. 
Up to 10....cecccescces 9 12 7 6 8 
Over 40 and up to 60.. 10 13 8 7 9 
Over 60 and up to 80. 11 14 9 8 10 
Over 80 and up to 100.. 12 15 10 81% 10% 
Over 100 and up to 120 13 16 10% 9 12 
Over 120 and up to 140 14 17 11 10 13 
Over 140 and up to 160 15 18 12 11 14 
Over 160 and up to 180 16 19 13 11% 14% 
Over 180 and up to 200 17 20 14 12 15 
Over 200 and up to 220 18 21 14% 13 16 
Over 220 and up to 240 19 22 15 13% 16% 
Over 240 and up to 260 20 23 16 14 17 
Over 260 and up to 280 21 24 17 15 18 
Over 280 and up to 300 22 25 18 15% 18% 
Over 300 and up to 3820 23 26 18% 16 19 
Over 320 and up to 340 24 27 19 17 20 
Over 340 and up to 360 25 28 20 18 21 
Over 360 and up to 380 26 29 21 18% 21% 
Over 380 and up to 400 27 30 22 19 22 
Over 400 and up to 420 28 31 22% 20 23 
Over 420 and up to 440 29 32 23 20% 23% 
Over 440 and up to 460 30 33 24 21 24 
Over 460 and up to 480 31 34 25 22 25 
Over 480 and up to 500 32 35 25% 22 25% 
ORDER. 
At a general session of the Interstate Commerce 


Commission, held at its office in Washington, D. C., on 
the 6th day of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James §S. Harlan, Charles C. 
McChord, Balthasar H. Meyer, Commissioners. 


No. 1168. 
FLORIDA FRUIT & VEGETABLE SHIPPERS’ PRO- 
TECTIVE ASSOCIATION. 
vs. 


ATLANTIC COAST LINE RAILROAD COMPANY ET AL. 





No. 3808. 
RAILROAD COMMISSION OF THE STATE OF FLORIDA 
vs, 
SEABOARD AIR LINE RAILWAY AND ATLANTIC 
COAST LINE RAILROAD COMPANY. 

1. These cases being at issue upon complaints and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the Com- 
mission being of the opinion that the present rates on 
pineapples, citrus fruits and vegetables from points on 
the Florida East Coast Railway, the Seaboard Air Line 
Railway and the Atlantic Coast Line Railroad to Jack- 
sonville, Fla., when destined for points beyond in other 
Slates are unjust and unreasonable, in so far as they 
exceed the rates named in paragraph 3, and that the 
tates named in paragraph 3 hereof would for the future 
be just and reasonable: 

2. It is ordered, That defendants Florida East Coast 
Railway Company, Seaboard Air Line Railway, and At- 
lantic Coast Line Railroad Company be, and they are 
hereby, notified and required to cease and desist, on or 
before the 2d day of January, 1912, and for a period of 
hot less than two years thereafter abstain, from exacting 
for the transportation of pineapples, citrus fruits and 
vegetables in carloads and less than carloads from points 
of production upon their various lines of railway to 
Jacksonville, Fla., when destined for points beyond in 
other states, any rates in excess of those mentioned in 
Paragraph 3 hereof. 


9 


® It is further ordered, That said defendants men- 
tioned in paragraph 2 hereof be, and they are hereby, 
notified and required to establish, on or before the 2d 
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day of January, 1912, and maintain in force thereafter 
during a period of not less than two years, and apply 
to the transportation of pineapples, citrus fruits and 
vegetables in carload and less-than-carload quantities, the 
carload minimum being 24,000 pounds for pineapples and 
citrus fruits, 21,000 pounds for vegetables under ven- 
tilation, and 17,500 pounds for vegetables under refrig- 
eration, from points of production upon defendants’ vari- 
ous lines of railway to Jacksonville, Fla., when destined 
for points beyond in other states, rates which shall not 
exceed the following in cents per standard box of 80 
pounds in case of pineapples and citrus fruits, and in 
cents per standard crate of 50 pounds in case of vege- 
tables: 


Rates in Cents Per 100 Pounds. 


Vegetables. 
Pineapplesand Under 


Citrus Fruits. Refrigera- Under 
Distance (Miles). tion. Ventilation. 
L LCL. C. L. Ch BE 
Cts. Cts. Cts. Cts. 
ee eer er 9 12 7 6 8 
Over 40 and up to 60.. 10 13 8 7 9 
Over 60 and up to 80.. 11 14 9 8 10 
Over 80 and up to 100.. 12 15 10 8% 10% 
Over 100 and up to 120 13 16 10% 9 12 
Over 120 and up to 140 14 17 11 10 13 
Over 140 and up to 160 15 18 12 il 14 
Over 160 and up to 180 16 19 13 11% 14% 
Over 180 and up to 200 17 20 14 12 15 
Over 200 and up to 220 18 21 14% 13 16 
Over 220 and up to 240 19 22 15 13% 16% 
Over 240 and up to 260 20 23 16 14 17 
Over 260 and up to 280 21 24 17 15 18 
Over 280 and up to 300 22 25 18 15% 18% 
Over 300 and up to 320 23 26 18% 16 19 
Over 320 and up to 340 24 27 19 17 20 
Over 340 and up to 360 25 28 20 18 21 
Over 360 and up to 380 26 29 21 18% 21% 
Over 380 and up to 400 27 30 22 19 22 
Over 400 and up to 420 28 31 22% 20 23 
Over 420 and up to 440 29 32 23 20% 23% 
Over 440 and up to 460 30 33 24 21 24 
Over 460 and up to 480 31 34 25 22 25 
Over 480 and up to 500 32 35 25% 22% 25% 


4. And it is further ordered, That said defendants 
be, and they are hereby, authorized to make effective 
upon three days’ notice to the public and to the Inter- 
state Commerce Commission, given in the manner re- 
quired by law, the rates said defendants are by this 
order required to establish on or before the 2d day of 
January, 1912, in which event the tariffs must contain 
the notation ~that they are issued under the authority 
hereby granted, and must refer to the numbers of these 
cases. 


Eighteen Months Too Long 


OPINION NO. 1684 
No. 3846. 
(22 I. ©. C. Rep., 1.) 
YOUNG & CUTSINGER 
Vs. 

LOUISVILLE & NASHVILLE RAILROAD COMPANY. 
Submitted May 24, 1911. Decided November 14, 1911. 
Complainants seek retroactive application of milling-in-transit 

privilege on logs at Evansville, Ind. The outbound ship- 
ments of lumber alleged to have been the product moved 
18 months after the inbound shipments; Held, That a 
milling-in-transit privilege cannot reasonably extend over 
so long a period; and, furthermore, a retroactive application 
of the privilege should not be made. 
Charles D. Drayton for complainants. 
N. W. Proctor for Louisville & Nashville Railroad 
Company. ; 
Report of the Commission. 
BY THE COMMISSION: 
The complainants are partners engaged at Evansville, 
Ind,, in the manufacture of lumber. By petition, filed 
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February 11, 1911, they allege that they have been 
subjected by defendant to unreasonable prejudice and 
disadvantage in their business by reason of the fact that 
on various shipments of logs from McKenzie and Hum- 
boldt, Tenn., to Evansville, there to be manufactured 
into lumber and reshipped, they were compelled to pay 
rates of 12 and 11 cents per 100 pounds, respectively, 
which rates are alleged to have been unreasonable to 
the extent they exceeded a transit rate of 7 cents con- 
temporaneously in effect from other points immediately 
north and south of the stations mentioned and which 
was subsequently estabiished from McKenzie and Hum- 
boldt. Reparation is asked. e 


Between April 12 and May 12, 1909, there were 
shipped from McKenzie to complainants at Evansville 
8 carloads of logs, upon which charges were assessed 
at a rate of 12 cents. Between February 11 and May 6, 
1909, there were shipped from Humboldt to complainants 
at Evansville 12 cars, upon which charges were assessed 
at a rate of 11 cents per 100 pounds. The rates as- 
sessed were those legally published and in effect at time 
of shipment, having been established by schedule effect- 
ive October 10, 1908. At the same time from Gibson 
and Pomona, Tenn., and from Henry and Gwin, Tenn., 
stations immediately north and south of McKenzie and 
Humboldt, respectively, the defendant maintained a rate 
of 7 cents, applicable on logs shipped into Evansville, 
there manufactured into lumber, or various articles tak- 
ing lumber rates, and shipped out in manufactured form 
to points on the Louisville & Nashville Railroad or points 
reached via that line. Under the transit rules full tariff 
rates were to be paid on the movements into and out 
of Evansville, and upon submission to the carrier of a 
claim supported by satisfactory evidence showing that 
the outbound product was manufactured from logs shipped 
from the points above named, the inbound rate would 
be reduced to the so-called net rate of 7 cents. On 
December 1, 1909, the transit privilege and rate of 7 
cents was made applicable from McKenzie, and on 
February 17, 1910, from Humboldt, and it is still in effect 
on shipments from both points. 


On November 11, 1910, approximately 18 months 
after the shipments in question had moved, and 9 months 
after the milling-in-transit rates had been made effective 
from the points named, the complainants filed claim 
against defendant, seeking to have the subsequently 
established milling-in-transit rate applied to the ship- 
ments. This proceeding results from the refusal of 
defendant to entertain that claim. 

The record shows that for more than one year before 
the shipments in question moved the defendant had 
granted transit privileges at Evansville on logs drawn 
_ from local stations on its line in Tennessee. It had 
declined, however, to extend this privilege to shipments 
: originating at McKenzie and Humboldt and at other 
competitive points, The defendant says that the privi- 
lege was finally granted on logs originating at the sta- 
tions named because, from representations made to it, it 
seemed advisable that the Evansville mills should have 
their source of supply extended to those points. De- 
fendant protests that the reduction was not made with 
a view to establishing a basis upon which complainants 
could claim reparation, and it resists any such claim. 

The outbound shipments upon which this claim is 
predicated were made in September, October and No- 
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vember, 1910, approximately 18 months after receipt of 


the inbound shipments at Evansville. The record does 
not affirmatively show whether the inbound shipments 
were manufactured into lumber at Evansville and the 
product reshipped, or whether they were disposed of 
locally. No witness appeared at the hearing competent 
to testify of his own knowledge as to facts material to 
the complaint. It is true that since the hearing the 
complainants have filed an affidavit setting forth that 
the outbound shipments of lumber were manufactured 
from transit logs; that all logs which they manufacture 
are hauled to their mill by rail and are, consequently, 
transit logs; and that they did not know that milling. 
in-transit rates were not applicable from Humboldt and 
McKenzie. This, however, is of little force. Milling in 
transit is a privilege which may be granted or withheld 
by the carrier in its discretion so long as no unlawful 
discrimination results therefrom. The subsequent ex- 
tension of this privilege to logs originating at McKenzie 
and Humboldt was a concession to the Evansville man- 
ufacturer which carried with it no obligation on the 
earrier to make the privilege retroactive. The period 
which intervened between the inbound and outbound 
shipments was unreasonably long, and even if this were 
not so, we should still be unable to approve a retroactive 
application of the privilege under the circumstances of 
record. The complaint will be dismissed. 


Reduction via Wallula Refused 


OPINION NO. 1686 
No. 3778. 
(22 I. C. C. Rep., 8.) 
CARSTENS PACKING COMPANY 
vs. 
UNION PACIFIC RAILROAD COMPANY ET AL 


Submitted November 22, 1911. Decided November 23, 1911. 
{Rates on live stock from eastern Oregon points to Tacoma, 

Wash., via Northern Pacific Railway through Wallula, 

Wash., not shown to be unreasonable, Complaint dismissed. 

John D. Fletcher and John E. Belcher 
plainant. 

H. A. Scandrett and A. C. Spencer for Union Pacific 
Railroad Company, Oregon Short Line Railroad Company 
and Oregon-Washington Railroad & Navigation Company. 

G. T. Reid for Northern Pacific Railway Company. 


for com 


Report of the Commission, 
LANE, Commissioner: 
The complainant states its case as follows. 


This case is one attacking the reasonableness of the rates 
of these defendants on live stock, carloads, from Idaho and 
eastern Oregon points through Wallula, Wash., to Tacoma 
Wash., and all of the relief asked is that the defendants reduce 
the same to the same basis as in effect from the same point 
of origin through Portland, Ore., to Tacoma, Wash. 


The Wallula gateway is a much shorter route, and because 
complainant has for years enjoyed the privilege of using te 
same and has established grazing lands for fattening stock cat 


the and sheep at points intermdeiate with said Wallula gateway 
and Tacoma, Wash., and because that privilege has been taken 


away from it by reason of lower rates being applied via 4 
longer route, we ask that we be given the choice of routes 9 
that, as occasion requires, we may route our shipments throug) 


Wallula, Wash., at a rate not exceeding that applicable through 
Portiand, Ore. 

The original complaint attacked rates from points on the 
Union Pacific Railroad to Tacoma, Wash., but at the hearing 
that feature was dismissed without prejudice, because satis 
factory rates, we believe, will be voluntarily established by the 
carriers themselves. 


Again, complainant in its argument says: 


In this case we do not complain particularly of these rate 
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in and of themselves—we are complaining because, as previously 
stated, we believe we are discriminated against in that we 
cannot have the choice of routes; because our cattle and sheep 
gre delayed in transit and are unnecessarily bruised by reason 
of rough and improper handling via a route much longer than 
js necessary, and as live stock is a highly perishable com-. 
modity and * * * a hazardous class of traffic, is it not perfectly 
natural that if stock has to travel a long way out of its 
natural route when handled through Portland, that we should 
try and reduce that hazard to the minimum by having it travel 
yia the Shortest and most direct route? 


Complainant cannot well afford to pay a higher rate than 
its competitors elsewhere, and therefore cannot take advantage 
of nor earn a return on its investment in grazing lands in 
eastern Washington, if by reason of a rate adjustment it can, 
at somewhat of a disadvantage, handle via a cheaper route. 
These grazing lands, some of which are owned and others leased, 
were secured by complainant in good faith several years ago, 
and as there are none such on the Harriman lines which will 
answer the purpose we naturally want to utilize them, but do 
not believe it should be necessary for us to pay a premium to do 
so, particularly when the route via which the higher rates are 
in effect is shorter than the route via which the lower rates 
apply. 


Stock moving from eastern Oregon and Idaho points 


to Tacoma may move either by way of Wallula and the 


Northern Pacific to Tacoma, or, continuing down the 


Columbia River to Portland, may be carried thence to 
Tacoma by the Oregon-Washington Railroad & Navigation 


Company’s line. There is a difference of some 43 miles 


in these routes in favor of that of the Northern Pacific. 
The latter, however, involves crossing the Cascade Moun- 
tains, whereas the former follows almost a water grade. 
We are asked to establish the same rates by the short 
line via the Northern Pacific as obtain by the longer 
line via Portland. The difference at present in the rates 


over these two routes ranges from nothing to $15 per 
car. 


In the light of the extracts made from complain- 
ant’s brief quoted above, and after perusal of the record, 
itis but fair to say that the gravamen of this complaint 
is not an attack upon the reasonableness of the rates 
via the Northern Pacific. The complainant owns, or has 
leased, grazing lands along the line of the Northern 
Pacific which it wishes to use under a feeding-in-transit 
arrangement, but these lands it does not find profitable 
to use as against the lower rate obtaining by way of 
Portland from points where the cattle are originally 
shipped. Therefore, it asks for the same rate via the 
Northern Pacific, so that the cattle may be stopped off 
to fatten en route. 


The fact is, that the complainant through its nego- 
tiations with the Oregon-Washington line brought about 
the discrepancy which now exists in the rates by way 
of these two routes. Higher rates previously obtained 
by way of Portland than by way of the Northern Pacific. 
This route being somewhat longer, and there being com- 
plaint of delays on that line, the Oregon-Washington 
Company, at the request of the complainant, reduced its 
rate to Tacoma, so that whatever difference there is at 
the present time via Wallula and via Portland is caused 
by the reduction of the rate through Portland. Having 
Secured these reductions, complainant now asks that 
corresponding reductions be made by the northern route, 


80 that it may have both the lower rate and the grazing 
privilege, 


In the absence of any showing as to the unreason- 
ableness of the rates by the northern route, and in the 
absence of the admission by complainant that it does 
not complain of these rates in and of themselves, an 
order of dismissal will be entered in this case. 
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Not Entitled to Reparation 


OPINION NO. 1685 
No. 3612. 
(22 I. C, C. Rep., 4.) 
CARLOS VEITCH 
Vs. 
SEABOARD AIR LINE RAILWAY. 
Submitted March 21, 1911. Decided November 14, 1911. 


1. Rule 8 (a) of Tariff Circular 18-A directing that if a supple- 
ment to a tariff is issued which conflicts with a part of a 
previous supplement, which is not thereby canceled in 
full, that such newly issued supplement should specifically 
state the portion of the previous supplement intended 
thereby to be canceled; Held, To apply to successive sup- 
plements to the same tariff, as well as to other and differ- 
ent tariffs. 

> 


2. A tariff supplement named a rate of $3.40 per ton on cotton- 
seed hulls in carloads from Laurinburg, N. C., to Birming- 
ham, Ala., but did not specifically refer to that portion of 
a previous supplement which named a rate of $2.50 per 
net ton on the same commodity between the same points. 
The previous supplement was not canceled in full; Held, 
That in view of facts stated respecting issuance of said 
tariff, complainant is not entitled to reparation on basis 
of said rate of $2.50 per ton. 
J. T. Slatter for complainant. 


M. P. Callaway for defendant. 


Report of the Commission, 
BY THE COMMISSION: 

Complainant, whose petition was filed October 24, 
1910, is engaged in the wholesale brokerage business 
at Birmingham, Ala. He alleges that he was charged 
an unreasonable and illegal rate for the transportation 
of certain shipments of cottonseed hulls in carloads from 


Laurinburg, N. C., to Birmingham, Ala., and asks rep- 
aration, 


During the period from November 15, 1909, to Jan- 
uary 1, 1910, complainant shipped over defendant’s line 
from Laurinburg to Birmingham five carloads of cotton- 
seed hulls, of the aggreagte weight of 176,950 pounds, 
for which transportation charges were collected at a 
rate of $3.40 per ton, amounting to $300.82. Previously 
he had been quoted a rate of $2.50 per ton by an agent 
of defendant at Birmingham, and had contracted for the 
cottonseed hulls on the basis of the quoted rate. He 
was afterward informed that the rate was $3:40 per 
ton, and the charges were paid at that rate. 


Supplement No. 42 to Seaboard Air Line Cottonseed 
Products Tariff (I. C. C. No. 3315), which became effect- 
ive August 25, 1909, named a rate of $2.50 per ton on 
cottonseed hulls in carloads from Laurinburg to Bir- 
mingham. Supplement No, 50 to the same tariff, which 
became effective October 9, 1909, named a rate of $3.40 
per ton from Laurinburg to Birmingham, without spe- 
cifically stating that the $2.50 rate shown in Supplement 
No. 42 was thereby canceled. For this reason Com- 
plainant contends that the $2.50 rate was still in effect 
when the shipments moved, and was the rate legally 
applicable thereto. To support his contention he cites 
and relies upon the Commission’s rule 8 (a) of Tariff 
Circular 17-A (carried forward in Tariff Circular 18-A), 
which provides, so far as is here material, as follows: 


If a tariff or supplement to a tariff is issued which conflicts 
with a part of another tariff or supplement to a tariff which is 
in force at the time, and which is not thereby canceled in' 
full, it shall specifically state the portion of such other tariff 
which is thereby canceled, and such other tariff shall at the 
same time be correspondingly amended, effective on the same 
date, in the regular way; that is, by reissue, if tariff is of less 
than 5 pages, and by reissue or supplement, if tariff is of more 
than 5 pages. Such reissue or supplement must state where 
rates will thereafter be found and must be filed at the same 
time and in connection with the tariff which contains the new 
rates. 


Supplement No. 42 was not “canceled in full,” but 
subject to changes lawfully made, was expressly con- 
tinued in effect by Supplement No. 50, as appears from 
a notation on the title page of the latter, as follows: 


Supplements Nos. 2, 42, 43, 44, 45, 46, 47, 48, 49 and 50 are 
in effect and contain all changes. 


Complainant’s contention is that as Supplement 42 
was not canceled in full by Supplement No. 50, and 
as there was no specific statement in the latter supple- 
ment canceling the former, the rate of $2.50 from Laurin- 
burg to Birmingham was applicable under the rule quoted. 

The defense is that the provisions of the rule re- 
ferred to have no application to a case of this kind, 
but relate only to the issuance of a tariff or supplement 
to a tariff which conflicts with a part of some other 
tariff, or supplement to some other tariff which is in force 
at the time and which is not thereby canceled in full. 
In other words, the contention is that when a supplement 
conflicts with a part of its original tariff—that is, the 
tariff which it amends or supplements—or conflicts with 
a part of a previous supplement to such original tariff, 
as is the case here, the rule has no application. 

The position thus assumed by defendant is not in 
accord with the spirit and purpose of the rule and is 
opposed to the clear import of the language used in 
stating the relative character of tariff supplements, The 
important and controlling language reads thus: 


If a tariff or supplement to a tariff is issued which conflicts 
with a part of another tariff or supplement to a tariff which is 
in force at the time, and which is not thereby canceled in full, 
it shall specifically state [etc.]. 


. It is to be observed that the supplement mentioned 
as the subject of conflict with a part of a newly issued 
supplement is described as a supplement to a tariff, 
and not as a supplement to some other tariff, as de- 
fendant incorrectly states in its brief. The language 
of the rule embraces, under the conditions stated, any 
tariff or any supplement to a tariff which conflicts 
with any other tariff or with any other supplement to 
a tariff. It matters not whether supplements involved 
in such a conflict relate to different tariffs or to the 
same tariff. If they are to be in force at the same time, 
the rule requires that the part or parts of the earlier 
supplement intended to be canceled by the later one 
shall be specifically stated therein. The controversy 
here involves two supplements to the same original 
tariff, and the application of the rule is clearly seen 
by reading thus: “If a * * * supplement to a tariff is 
issued which conflicts with part of another * * * sup 
plement to a tariff which is in force at the time, and 
which is not thereby canceled in full, it shall specifically 
state the portion of such other tariff which is thereby 
eanceled,” etc. We have no hesitancy in holding that 
the rule does apply to the situation presented in this case 
and that the defendant should hereafter observe it strictly. 

Section 6 of the Act to regulate commerce governs 
the publication, filing, and posting of tariffs for public 
inspection, and prescribes their form and construction. 
The same section also confers upon the Commission 
authority to “prescribe the form in which the schedules 
required by this section to be kept open to public 
inspection shall be prepared and arranged and to change 
the form from time to time as shall be found expedient.” 
In pursuance of the authority so conferred, the Com- 
mission has from time to time promulgated rules: and 
regulations for the printing, construction and filing of 
tariffs. 


The tariff, to which supplements Nos. 42 and 50 
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belong, 
March 1, 1906, but was not filed with the Commission 


was issued in February, 1906, to take effect 
until November 8, 1906. The tariff proper carried no 
rates on cottonseed hulls from Laurinburg to Birming. 
ham. Supplement No. 13, effective May 15, 1908, pur. 
ported to establish a rate of $2.50 from Laurinburg to 
Birmingham, but the schedule failed to specify whether 
the rate was per ton or per hundred pounds, Supple 
ment No. 42, effective (except as noted in individual 
items) August 25, 1909, specifically canceled Supplement 
No. 138, and, under the heading of “reissued items,” 
named a rate on cottonseed hulls in carloads of $2.50 
per ton of 2,000 pounds from Laurinburg to Birmingham, 
minimum carload weight 12 tons. Supplement No. 50 
became effective October 9, 1909. On page 1 of this 
schedule there is an item under the heading of “Addi- 
tions, cancelations and changes (except as noted) effected 


by this supplement.” Reference is specifically made 
to certain rates as being thereby canceled in full, leay- 
ing no rates in effect. It will be noted that the heading 
reads, parenthetically, “except as noted.” On page 5 
of this schedule, under “Additions, cancelations, and 


changes effected by this tariff,” we find, in a table of 
rates to various stations, a rate on cottonseed hulls, 
in carloads, of $3.40 per ton of 2,000 pounds from 
Laurinburg to Birmingham, a minimum carload weight 
15 net tons. 

The tariff is one which was filed with the Con- 
mission prior to the promulgation of any rules or regu- 
lations relative to the form and construction of tariffs, 
and it is one of a class which was permitted to remain 
in force until such time as it could be conveniently 
reissued, Effective October 1, 1909, the Commission 
ordered that tariffs of more than five pages issued prior 
to May 1, 1907, might thereafter be supplemented only 
on certain conditions. These conditions, applied to the 
tariff in question, made a reissue practically necessary, 
and it was later superseded by a reissue. Prior to such 
reissue the schedule conformed as nearly as was pos 
sible to the regulations adopted after it was issued, and 
it clearly indicated that the rate on cottonseed hulls 
had been changed. 

There is no evidence that the $3.40-per-ton rate was 
unreasonable for the service performed. Complainant’s 
contention involves only the interpretation of the tariff. 
In view of the fact that the tariff was published prior 
to promulgation of the rule invoked by complainant, 
and that it was later reissued in conformity with the 
rules, we are of opinion that the facts stated do not 
form the proper basis for an award of reparation. The 
complaint will therefore be dismissed, and an order will 
be entered accordingly. 


Issues Supplemental Order 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 02 
the 1st day of December, A. D. 1911, 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James §. Harlan, Charles ©. 
McChord, Balthasar H. Meyer, Commissioners. 

No. 3660. 
WHEELER & MOTTER MERCANTILE COMPANY 
AND OTHERS 
vs. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 


December 9, 1 
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PANY; THE CHICAGO, ROCK ISLAND & PACIFIC 
RAILWAY COMPANY; CHICAGO GREAT WEST- 
ERN RAILWAY COMPANY; CHICAGO, MILWAU- 
KEE & ST. PAUL RAILWAY COMPANY; CHI- 
CAGO & NORTHWESTERN RAILWAY COMPANY. 





No, 3661. 
Cc. D. SMITH DRUG COMPANY AND OTHERS. 
vs. 

THE MISSOURI PACIFIC RAILWAY COMPANY; THE 
ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY; ST. JOSEPH & GRAND ISLAND RAIL- 
WAY COMPANY; THE CHICAGO & ALTON RAIL- 
ROAD COMPANY; THE WABASH RAILROAD 
COMPANY; ILLINOIS CENTRAL RAILROAD COM- 
PANY; ST. LOUIS & SAN FRANCISCO RAILROAD 
COMPANY; THE GREAT NORTHERN RAILROAD 
COMPANY; IOWA & GREAT NORTHERN RAIL- 
WAY COMPANY; MISSOURI, KANSAS & TEXAS 
RAILWAY COMPANY; AND THE KANSAS CITY 
SOUTHERN RAILWAY COMPANY. 





Supplemental Order. 


Reference is hereby made to the order of the Com- 
mission of January 7, 1911, as amendéd by supplemental 
orders of February 15 and March 23, 1911, in Dockets 
Nos. 3660 and 3661, Wheeler & Motter Mercantile Com- 
pany et al, vs. Chicago, Burlington & Quincy Railroad 
Company et al. and C. D. Smith Drug Company vs. Mis- 
souri Pacific Railway Company et al. 

It appearing that during the period of reparation 
covered by said orders certain shipments moved under 
the rates on the first five classes from points in Atlantic 
Seaboard territory to points in Utah, and to other points 
west of the Missouri River, upon which combination 
rates based on the Mississippi River were applied which 
were higher than combination rates based on the Mis- 
souri River would have been if the 51-cent scale pre- 
scribed by the Commission had been used from the 
Mississippi River to the Missouri River, and that cer- 
tain claims for reparation on such shipments have been 
fled with the Commission under Docket No, 3875, Cars- 
tensen & Anson Company vs. Pennsylvania Railroad 
Company et al., and Sub-Nos. 1 to 4, inclusive, and 
under Docket No. 4115, Galligher Machinery Company 
vs. Denver & Rio Grande Railroad Company et al. and 
Sub-Nos. 1 to 6, inclusive. 

It further appearing that a majority of the defend- 
ants in these proceedings that have lines west of the 
Mississippi River have indicated willingness to pay rep- 
aration on such shipments under permissive order from 
the Commission, and with the understanding (pursuant 
to the agreement under which the order of January 
7, 1911, in Dockets Nos. 3660 and 3661 was entered that 
the date of delivery of each shipment should determine 
the adjustment on that shipment and the running of 
the statute of limitations with respect thereto) that 
the date upon which a shipment passed the Missouri 
River shall determine the adjustment on that shipment 
and the running of the statute of limitations with respect 
thereto hereunder, 

It is ordered, That the third paragraph of the Com- 
Mission’s said order of January 7, 1911, and the third 
paragraph of the Commission’s said supplemental order 
of March 28, 1911, in said cases Nos. 3660 and 3661 be, 
and the same are hereby, amended so as to authorize 
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also payment of reparation on the same basis, with 
interest, upon through shipments that reached the Mis- 
souri River during the period stated in paragraph 2 of 
said order of January 7, 1911, from points in Atlantic 
Seaboard territory destined to points west of the Mis- 
souri River, as to which, in the absence of specific 
through rates, combination rates were applied which 
were higher than the combination on the Missouri River 
using the class rates prescribed by the Commission on 
the first five classes applicable from the Mississippi 
River to the Missouri River as parts of the through 
rates from points in Atlantic Seaboard territory to the 
Missouri River. 

It is further ordered, That carriers that participated 
in the movement of such shipments west of the Mis- 
sissippi River and that were not parties defendant in 
above-named cases, be, and they are hereby, authorized 
to share with defendants in said cases in payment of 
reparation hereunder. 

It is further ordered, That each defendant carrier 
that adjusts claim or claims for reparation hereunder 
shall, on or before, February 15, 1912, file with the 
Commission report of payments so made, in conformity 
with the fourth paragraph of the Commission’s said 
order of January 7, 1911, and shall also file like report 
on or before March 15, 1912, and thereafter each month 
until all claims are adjusted. 


Modifies Ice Reparation Awards 


OPINION NO. 1670 
No. 1529. 
(21 I. C. C, Rep., 596.) 
MOUNTAIN ICE COMPANY ET AL. 
vs. 
DELAWARE, LACKAWANNA & WESTERN RAILROAD 
COMPANY. 
No. 1549. 
SAME 
vs. 
DELAWARE, LACKAWANNA & WESTERN RAILROAD 
COMPANY ET AL. 
No. 1631. 
MOUNTAIN ICE COMPANY AND TROUT LAKE ICE 
COMPANY 
vs. 
ERIE RAILROAD COMPANY. 
No. 1632. 
SAME 
vs. 
ERIE RAILROAD COMPANY ET AL. 
Submitted June 17, 1911. Decided June 20, 1911. 


Prior reparation orders awarded in various sums in these four 
cases for unreasonable rates exacted for the transportation 
of ice from points in New Jersey and Pennsylvania to vari- 
ous interstate destinations rescinded, and additional orders 
of reparation issued on modified findings of fact. 

H. C, Reynolds and J. H. Donnelly for complainants. 
J. L. Seager and A. S. Learoyd for Delaware, Lacka- 
wanna & Western Railroad Company. 


H. A. Taylor for Erie Railroad Company. 


Supplemental Report of the Commission. 
FROUTY, Commissioner: 
After the publication of the report of the Commis- 
sion in the above cases awarding reparation and service 
of the orders for the payment of the amounts awarded, 
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21 1. C. C. Rep., 45, the complainants moved for certain 
modifications in the findings of fact and the orders them- 
selves. The matter was set down for a further hearing, 
at which all parties were represented and fully heard. 

It had appeared in previous proceedings that the 
freight money was paid in case of all the ice companies, 
complainants, except the Mountain Ice Company, by the 
consignee, but the Commission understood that the vari- 
ous ice companies had taken assignments from the con- 
signees of their claims against the railway companies 
and desired an order for the payment of the damages to 
the ice companies. Upon this last hearing it appeared 
that such was not the fact, and therefore the order 
should run to the individual consignees and not to the 
ice companies by which the shipments were made. 

There were also some minor mistakes upon both 
sides which should be corrected. As the easiest means 
of making these corrections the statements of fact have 
been entirely rewritten. 

In stating these findings of fact the following abbre- 
viations are used to designate the different carriers: 
D. L. & W., Delaware, Lackawanna & Western Rail- 
road; P. R. R., Pennsylvania Railroad; C. N. J., Central 
Railroad of New Jersey; P. & R., Philadelphia & Read- 
ing Railway; Long I., Long Island Railroad; W. J. & 
S. S., West Jersey & Seashore Railroad; W. B. E., Wilkes 
Barre & HBastern Railroad; N. Y., S. & W., New York, 
Susquehanna & Western Railroad. 

The statements below should be substituted for 
those in the original report, beginning on page 53. 


No. 1529. 


In this case we find that the Mountain Ice Company, 
subsequent to November 6, 1906, shipped from the points 
to the points named below the quantities of ice which 
are named in the kind of cars named; that the Mountain 
Ice Company paid to the defendant freight charges at 
the rate charged; that such rate was excessive and ex- 
ceeded a reasonable rate by the amount per ton shown 
in the column headed “per ton;” that the difference 
between the amount paid at the then established rate 
and the amount which should have been paid at a rea- 
sonable rate is as shown below in the column headed 
“total,” and that the Mountain Ice Company is entitled 
to an order of damages in those sums, with interest from 
April 22, 1908.7 


+{The orders in these cases require payment of reparation 
authorized by this opinion on or before January 2, 1912.—Editor.] 


Reparation. 
Rate Per 
Shipped from— Tons. Charged. a Total. 
ts. 
Gouldsboro* to Hoboken*, in box 
BO fc ctinhiwtetweedea tes ttdcos 54,565.1 $0.85 20 $10,913.02 
i Fad nn BY obsie ve o4es ge 40,040.6 .85 10 4,004.06 
er ~ gate to Brooklyn, in box 
ithe Kalb tue 660 ud bes oN ba 6,111.5 1.10 20 1,222.30 
“Sag aa OD i, emi ks §k% 6 PR GER E 2,483.0 1.10 10 248.39 
Netcong* to Brooklyn, in box car 3,488.1 .85 10 348.81 
$16,736.58 


*And points taking same rate. 


We further find that the Tobyhanna Creek Ice Com- 
pany shipped from the points to the points named below 
the quantities of ice which are named in the kind of 
cars named; that the consignees paid to the defendant 


freight charges atthe rate charged; that such rate was 
excessive and exceeded a reasonable rate by the amount 
per ton shown in the column headed “per ton;” that the 
difference between the amount paid at the then estab- 
which should have been 


lished rate and the amount 
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paid at a reasonable rate is shown below in the columy’ 
headed “total,” and that the consignees named below are 
severally entitled to an order of damages in those sums, 
with interest from April 22, 1908. 





Reparation, 
Rate Per 

Shipped from— Tons. Charged. — Total. 
ts. 


Gouldsboro to Paterson (Paterson 


Consolidated Ice Co., con- 
signee), in box car........... 961 $0.85 20 $ 192.29 
i Se Gas os pe weak <ccc detvcwss 681.7 85 10 68.17 
$ 260.37 

Goldsboro to Orange (A. Diecks, 
consignee), in box car....... 455 -85 20 91.00 
ef ea ere ee Fae ees 650.7 85 10 65.07 
$ 156.07 

Gouldsboro to Newark (Union Ice 
Co., consignee), in box car.. 5,625 .85 20 1,125.00 
Se GE a Cine cn Keene + okecc on’ 2,708 .85 10 270.80 


$ 1,3 95.80 

We further find that the Lynchwood Lake Ice Com- 
pany shipped from the points to the point named below 
the quantity of ice which is named in the kind of car 
named; that the consignee paid to the defendant freight 
charges at the rate charged; that such rate was excess- 
ive and exceeded a reasonable rate by the amount per 
ton shown in the column headed “per ton;” that the 
difference between the amount paid at the then estab- 
lished rate and the amount which should have been paid 
at a reasonable rate is as shown below in the column 
headed “total!” and that the consignee is entitled to 
an order of damages in that sum, with interest from 


April 22, 1908. 
Reparation. 
Rate Per 
Shipped from— Tons. Charged. j nag Total. 
ts. 
Gowtgghore® to Washington (E. 
W. Opdike & Brother, con- 
signee), in box car.......... 187.8 $0.75 10 $ 18.78 
*And points taking same rate. 


No. 1549. 


In this case we find that the Mountain Ice Company 
subsequent to November 6, 1906, shipped from the points 
to the points named below by the railroads named in 
the column headed “via,” the quantities of ice which 
are named in the kind of cars named; that the Mountain 
Ice Company paid to the defendants freight charges at 
the rate charged; that such rate was excessive and ex- 
ceeded a reasonable rate by the amount per ton shown 
in the column headed “per ton;” that the difference be- 
tween the amount paid at the then established rate and 
the amount which should have been paid at a reasonable 
rate is as shown below in the column headed “total;” 
and that the Mountain Ice Company is entitled to an 
order of damages in those sums, with interest from May 
5, 1908. 


Reparation. 
Rate Per 


Shipped from— Tons. Charged. FS ag Total. 
ts. 


Gouldsboro to Philadelphia*, via 
D., L. & W. and P RR, in 


DOX CAP -.0s-.cceee ipavcg > hiin 36,138.0 $1. 40 20 $ 7,227.60 
pg OS ae ee eee 39,830.0 -40 5 1,991.50 
Via D., L. & W., C. N. J. and P. 

& R.. in box car..........+:- 21,192.0 1:40 20 4,238.40 
ES OB RECS eres S595 ee ee 34,058.0 1.40 5 1,702.90 
Via . R. R., D., L. & W., C. 

N. J. and P. & R., in box car 2,199.0 1.40 20 439,80 
In os a ev ka vc scdades > oNatne 4, 8.4 1.40 5 232.42 

Gouldsboro* to Jamaica*, via D., 

L. & W. and Long I., in box ; 

WD. baht axe babundatin ce evkees 10,171.0 1.40 20 2,034.20 
PR ar nS free 8,132.0 1.40 5 406.60 

Gouldsboro to Point Pleasant, via 
D., L. & W. and C. & J., in 
WORE ME cas ou ccces biekecens | ee Re a 4.80 


135.0 1.10 5 6.15 
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Gouldsboro to Trenton, via D., L. 


& W. and P. R. R., in box car 7,550.0 1.25 20 1,510.00 

In Seb HRs wos kestasccencesa eee 5,201.0 1.25 5 260.05 
Gouldsboro* to Perth Amboy*, 
via D., L. & W., L. V. and 

P, R. R. in box car........ 851.0 1.30 20 170.20 

In {0G Seite bl ease kc ce tateten’ 685.0 1.30 5 34.25 
Gouldsboro to Freehold, via D., 
L. & W. and P, R. R., in box 

CBE daewcdyinsabas cect terete 22.0 1.45 20 4.40 

in: 5 Peer rer. 103.8 1.45 5 5.19 
Gouldsboro to Asbury Park, via 
»., L. & W. and C. N. J., in 

DOM Gk viens wba ev baw ba ee’ 150.0 1.45 20 30.00 

In 166: A diebs veshecick<dees 705.8 1.45 5 35.29 
Gouldsboro to Glenhead, via D., 
L. & W. and Long L, in box 

CRP cals FE Sek ted Fade bone be-0 55.0 1.60 20 11.00 

In 196 RR. ows See eiutkbicid’ 227.0 1.60 5 11.35 
Gouldsboro to Moorestown*, via 
D., L. & W. and P. R. R., in 

DORE GU sais was’ baie oid thiste vine 416.0 1.65 20 83.20 

In GRE (on cbness cice detects} 1,232.8 1.65 5 61.64 
Gouldsboro to Swedesboro, via 
D., L. & W. and P, R. R., in 

bode. Set sas ews che oxeaseas 548.0 1.70 20 109.60 

In SpE. wins hier Geko ns ss% 1,117.7 1.70 5 55.88 
Gouldsboro to Point Pleasant, via 
»., L. & W. and C. N. J., in 

DORE SOE ak ikes.s baw sate « Kaas 297.0 1.70 20 59.40 

In 16GB oes ca ap ecdss cree 667.0 1.70 5 33.55 
Gouldsboro to Penns Grove, via 
L. & W. and P. R. R., in 

DOG SH. (scaneteekeanerssscees 91.0 1.80 25 22.75 

In $96 OUP ahiakocc od etek 4's > cues 692.0 1.80 10 69.20 
Gouldsboro to Ocean City*, via 
D., L. & W. nd P. R. R., in 

DOR Me cgen eitie eérpes wars 559.0 1.95 20 111.80 

In San oies-0s s neie see aas oe 4,841.8 1.95 5 242.09 
Gouldsboro to Ocean Grove, via 
., L. & W. and C. N. J., in 

DGPS 4 oben 60 o0 nek ow ae 706.0 1.45 20 141.20 

ee ee er 2,155.6 1.45 5 107.78 
Pocono Summit to Trenton, via 
D., L. & W. and P. R. R., in 

DOME: ET ins stk-a yo dee a sk we ee 431.8 1.10 5 21.59 
Netcong* to Brooklyn*, via D., 
L. & W. and Long I., in box 

CRP cp guatesyed thes cuvee ernest 14,696.0 1.15 20 2,939.20 

ee yee ree 23,583.0 1.15 5 1,179.15 
Netcong to Sheepshead Bay, via 
D., L. & W. and Long L., in 

DOR SE ices £0% 04% cca oelee acd 193.0 1.30 20 38.60 

In MMR sic cs acing sc ix ttiees 1,031.2 1.30 5 51.56 
Netcong to Glenhead*, via D., L. 

& W. and Long lI. in box car 350.0 1.35 20 70.00 

In Se Se Noah acces Feakinseince 678.8 1.35 5 33.94 

$25,788.83 


*And points taking same rate. 

We further find that the Tobyhanna Creek Ice Com- 
pany shipped from the points to the points named below 
by the railroads named in the column headed “via,” the 
quantities of ice which are named in the kind of cars 
hamed; that the consignee paid to the defendants freight 
charges at the rate charged; that such rate was excess- 
ive and exceeded a reasonable rate by the amount per 
ton shown in the column headed “per ton;” that the 
difference between the amount paid at the then estab- 
lished rate and the amount which should have been paid 
at a reasonable rate is as shown below in the column 
headed “total;” and that the consignees named below 
are entitled to an order of damages in those sums, with 
interest from May 5, 1908. 


Reparation. 
Rate Per 
Shipped from— Tons. Charged. = Total. 
Ss. 
Gouldsboro* to Philadelphia (Mc- 
Cann Bros., consignee), via 
D., L. & W. and P. R. R., in 
DOM SN oo a cekbebcotnenatss 360.0 $1.40 20 & 72.00 
In SR ei ae eee oan oes - 1,488.0 1.40 5 74.45 
Gouldsboro* to Philadelphia (Pro- 
gressive Ice Co., consignee), 
via D., L. & W. and P. R. R., 
tn EEN «.. Dae vag oduaepteds 1,516.0 1.40 20 303.26 
In SO ats < cod bboserveees«s - 1,295.2 1.40 5 64.76 
Gouldsboro* to Philadelphia 
(Union Ice Co., consignee), via 
D., L. & W. and P. R. R., in 
bowler oc. ck ic nabethakions 173.0 1.40 20 34.60 
In SRO | bt os can moan tes 350.0 1.40 5 17.50 
Gouldsboro* to Philadelphia 
(Henderson Ice Co., con- 
signee), via D., L. & W. one 
P. R. R., in box car........-. 57.0 1.40 20 11.40 
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In ice car... 
Gouldsboro* to Philadelphia 
(Hestonville Ice Plant, con- 
signee), via D., L. & W. and 


Py. RR. R., im Box CRP. . idiess’ 212.0 1.40 20 42.40 

eer Nee 124.6 1.40 5 6.23 
Gouldsboro* to Philadelphia 
(North Penn Ice Co., con- 
signee), via D., L. & W. and 

i SE 2” | eee 310.0 1.40 20 62.00 

Be ON Na yo Buk nenees schon 366.0 1.40 5 18.30 
Gouldsboro* to Philadelphia (A. 
Isaacman, consignee), via D., 
L. & W. and P. R. R., in box 

SO BEES Pe aor 135.0 1.40 20 27.00 

RE ee ee ae rom 342.5 1.40 5 17.12 
Gouldsboro* to Philadelphia 
(Eastern Ice Co., consignee), 
D., L. & W. and P. R. R., in 

BE: GO” webibasScceliapecunses 894.0 1.40 20 178.80 

ee Pe ery ee 1,667.6 1.40 5 83.38 
Gouldsboro* to Trenton (Hol- 
comb & Wilson, consignee), 

ff | ee ees 1.438.0 1.25 20 287.60 

| RR SG ae agar he ctie ee are 5,281.0 1.25 5 264.05 
Gouldsboro* to West Newark 
(Union Ice Co., consignee), 

SE eas <6 Sas ucleearce-a co 357.0 1.10 15 53.55 

i CRs < ons ode cans FANS 321.8 1.10 5 16.09 
Gouldsboro* to Philadelphia (F. 
S. Peters, consignee), in box 

BONS Rte Ret ae 49.0 1.40 20 9.80 

See Be UE oa we W's 0 0 0c ncieeekek 82.8 1.40 5 4.14 
Gouldsboro* to Newark (Jaekel 

Bros., consignee), in box car 373.0 1.10 15 55.95 

ee By Se ie, eee 692.6 1.10 5 34.63 
Gouldsboro* to Gloucester (South 
Jersey Plate Ice Co., con- 

signee), in box car.......... 84.0 1.40 20 16.80 

OR OY 0 eee ee 252.6 1.40 5 12.63 
Gouldsboro* to New Brunswick 
(John Collier, consignee), via 
D., L. & W. and Long L., in 

box Ol at Hc datind ats énéwet ot 703.0 1.25 20 140.60 

SS ae ea ee 3,448.4 1.25 5 172.42 
Gouldsboro* to Ocean City (Ocean 
City Ice Co., consignee), via 
D. L. & W., P. R. R. and 

W. J. & S. S., in box car.... 52.0 1.95 20 10.40 

GF | eer Se ee 367.8 1.95 5 18.39 
Gouldsboro* to Asbury Park 
(Independent Ice Co., con- 
signee), via D. L. & W. 

and C. N. J., in box car...... 85.0 1.45 20 17.00 

2 8 eS Se ee ee oe 60.5 1.45 5 3.01 
Gouldsboro* to Pleasantville 
(Caroline Cronscher, con- 
signee), via D., L. & W., P. 
R. R. and W. J. & S. S., in 

ag RR a et oe 20.0 1.95 20 4.00 

Sa SOR BNR sacs Sas oheesee dite <’ 216.2 1.95 5 10,81 
Gouldsboro* to Pleasantville (R. 
F.. Collins, consignee), via D., 
L. & W., P. R. R. and W. J. 

GS. &., DOR OOF ec ss cacces’s 189.0 1.95 20 37.80 

BOE DONE Ce eS 06 hoe CRS eee ae 1,338.6 1.95 5 66.93 

$ 2,259.11 


*And points taking same rate. 


We further find that the Lynchwood Lake Ice Com- 
pany shipped from the points to the points named below 
by the railroads named in the column headed “via,” the 
quantities of ice which are named in the kind of cars 
named; that the consignees paid to the defendants freight 
charges at the rate charged; that such rate was excess- 
ive and exceeded a reasonable rate by the amount per 
ton shown in the column headed “per ton;” that the 
difference between the amount paid at the then estab 
lished rate and the amount which should have been paid 
at a reasonable rate is as shown below in the column 
headed “total;” and that the consignees named below 
are entitled to an order of damages in those sums, with 
interest from May 5, 1908. 


Reparation. 
Rate Per 
Shipped from— Tons. Charged. tang Total. 
Pocono to Riverside (Reeves 
Bros., consignee), via D., L. 


& W.and P. R.R., in boxcar 333.0 $1.40 20 $ 66.60 


Se DO ME ea brs oehkwo ken s 2,499.4 1.40 5 124.97 
Pocono to Burlington (P. L. 
Vandergrift, consignee), via 
D., L. & W. and P. R, R., in 

box car ........ Siaive Gia ian 561.0 1.40 20 112.20 


Em £00 POP soi cave cwesecvscese 1,366.4 1.40 5 68.32 
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Pocono to Philadelphia (J. H. 
Bahrenburg, consignee), via 
D., L. & W. and P. R. R., in: 


ee Ce wn tiv shakseb heen 2,418.0 1.40 20 483.60 

OR Or oe Py Pree Pe RES. 2,227.8 1.40 5 111.39 
Pocono to Trenton (B. C.. Kuser, 

consignee), in ice car....... 223.6 1.25 5 11.18 
Pocono to Moorestown (Collins 

& Son, consignee), in box car 311.0 1.65 20 62.20 

See SE GE Sb.ceoreegeesenescnees 858.8 1.65 5 42.94 
Pocono to Trenton (Morris Beef 

Co., consignee), in box car.. 139.0 1.25 20 27.80 

ee PP TTP Pe 339.8 1.25 5 16.99 

$ 1,128.19 


We further find that the Tobyhanna & Pocono 
Springs Ice Company shipped from the points to the 
point named below by the railroads named in the column 
headed “via,” the quantity of ice which is named in the 
kind of cars named; that the consignee paid to the 
defendants freight charges at the rate charged; that 
such rate was excessive and exceeded a reasonable rate 
by the amount per ton shown in the column headed 
“ner ton;” that the difference between the amount paid 
at the then established rate and the amount which 
should have been paid at a reasonable rate is as shown 
below in the column headed “total;” and that the con- 
signee, Woodruff & Co., is entitled to an order of dam- 
ages in that sum, with interest from May 5, 1908. 


Reparation. 
Rate Per 
Shipped from— Tons. Charged. 5 Total. 
ts. 
Pocono to Holly Beach (Woodruff 
& Co., consignee), via D., L. 
& W.and P. R. R.,in boxcar 151.0 $1.95 20 $ 30.20 
er Mn 6 & side s-4 Cord oewel os tee 1,654.0 1.95 5 $2.80 
$ 113.00 


We further find that the Mountain Ice Company 
shipped from the points to the point named below by 
the railroads named in the column headed “via,” the 
quantity of ice which is named in the kind of caps 
named; that the consignee, J. H. Bahrenburg, thereof 
paid to the defendants freight charges at the rate 
charged; that such rate was excessive and exceeded a 
reasonable rate by the amount per ton shown in the 
column headed “per ton;” that the difference between 
the amount paid at the then established rate and the 
amount which should have been paid at a reasonable 
rate is as shown below in the column headed “total;” 
and that the consignee is entitled to an order of damages 
in that sum, with interest from May 5, 1908. 


Reparation. 
” Rate Per 
Shipped from— Tons. Charged. 5g Total. 
ts. 
Gouldsboro* to Philadelphia, via 
D., L. & W. and P. R. R., in 
ET iat here tse Hou 8s os-+ hae 21,671.0 $1.40 20 $ 4,334.20 
SED Fe ee 14,160.8 1.40 5 708.04 
$ 5,042.24 


*And points taking same rate. 


No. 1631. 

In this case we find that the Mountain Ice Company 
subsequent to November 6, 1906, shipped from the point 
to the points named below the quantities of ice which 
are named in the kind of cars moved; that the Moun- 
tain Ice Company paid to the defendant freight charges 
at the rate charged; that such rate was excessive and 
exceeded a reasonable rate by the amount per ton shown 
in the column headed “per ton;” that the difference be- 
tween the amount paid at the then established rate and 
the amount which should have been paid at a reasonable 
rate is as shown below in the column headed “total;” 
and that the Mountain Ice Company is entitled to an 
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order of damages in those sums, with interest from July 
8, 1908. 


Reparation 
Rate Per 
Shipped from— Tons. Charged. — Total. 


Sterling Forest to Jersey City*, 


De Re re err 5,093.7 $0.60 10 $ 509.37 
Bek SOG “Gt. dace ce catoansecncess 3,372.2 -60 5 168.6] 
$ 677.98 


*And points taking same rate. 


No. 1632. 

In this case we find that the Mountain Ice Company 
subsequent to November 6, 1906, shipped from the points 
to the points named below by the railroads named in the 
column headed “via,” the quantities of ice which are 
named in the kind of cars named; that the Mountain Ice 
Company paid to the defendants freight charges at the 
rate charged; that such rate was excessive and exceeded 
a reasonable rate by the amount per ton shown in the 
column headed “per ton;” that the difference between 
the amount paid at the then established rate and the 
amount which should have been pait at a reasonable 
rate is as shown below in the column headed “total;” 
and that the Mountain Ice Company is entitled to an 
order of damages in those sums, with interest from 
July 8, 1908. 


Reparation. 
Rate Per 
Shipped from— Tons. Charged. Ton. Total 
Cts. 
Pocono Lake* to Hoboken*, via 
Wie eS B.S W. 
and Erie, in box car........ 34,008.5 $0.85 20 $ 6,801.70 
i | eS eee ee 15,258.6 85 10 1,525.86 
$ 8,327.56 


*And points taking same rate. 


We further find that the Trout Lake Ice Company 
shipped from the points to the points named below by 
the railroads named in the column headed “via,” the 
quantities of ice which are named in the kind of cars 
named; that the consignees named below paid to the 
defendants freight charges at the rate charged; that such 
rate was excessive and exceeded a reasonable rate by 
the amount per ton shown in the column headed “per 
ton;” that the difference between the amount paid at 
the then established rate and the amount which should 
have been paid at a reasonable rate is as shown below 
in the column headed “total;” and that the consignees 
named below are entitled to an order of damages in 
those sums, with interest from July 8, 1908. 

Reparation 


Rate Per 
Shipped from— Tons. Charged. Ton. Total. 
Cts. 
Reeders to Jersey City (E. F. 
McDermott, consignee), via 
W.B. & E.andN. Y. 8S. & 
5 eR Ee” eee 9,322.0 $0.85 20 $ 1,864.40 
TU DOO WP nave 6 Ceukvkc sts oncess 6,138.4 .85 10 613.84 
Reeders to West End (BR. F. 
McDermott, consignee), via 
W. B. & E. and N. Y. S. & 
We as ee Os 66 ebb ivenss 202.0 .85 20 40.40 
Sb FO GO v0. c crbeen ies aviavesee’s 1,375.6 -85 10 137.56 
Reeders to Paterson (Paterson 
Consolidated Ice Co., con- 
signee), via W. B. &. E. and 
N. Y. S. & W., in box car... 1,228.5 85 20 245.70 
Pp RP ty ep erie e 281.5 .85 10 28.15 
Reeders to West Newark (Peter 
Sachs, consignee), via W. B. 
& BE. and N. Y. S. & W., in 
WO: CEP ko dsc pwctanceeteseeaey 2,168.0 1.10 20 432.60 
We, Bt ON na cc corcie dese v.02 3,542.0 1.10 10 $54.29 
Reeders to West Newark (Union 
Ice Co., consignee), via W. 
B. & EB. and N. Y. S. & W., 
SF era en 2,167.0 1.10 20 433.40 


Im 1€@ CAP .ceeseseveeceserees 3,256.7 1.10 10- $25.67 


$ 4,475.92 
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December 9, 1911 


We further find that the Mountain Spring Ice Com- 
pany shipped from the points to the points named below 
by the railroads named in the column headed “via” the 
quantities of ice which are named in the kind of cars 
named; that the consignees named below paid to the 
defendants freight charges at the rate charged; that 
such rate was excessive and exceeded a reasonable rate 
by the amount per ton shown in the column headed “per 
ion;” that the difference between the amount paid at 
the then established rate and the amount which should 
kave been paid at a reasonable rate is as shown below 
in the column headed “total;” and that the consignees 
named below are entitled to an order of damages in 
those sums, with interest from July 8, 1908. 

Reparation. 


Rate Per 
Shipped from Mountain Spring Tons. Charged. Ton. Total. 
Ice Co.— Cts. 
Reeders to Paterson (Geo. Trim- 
ble, consignee), via W. B. & 
E. and N. Y. S. & W., in box 
CO Siac s SaSiwe o ccs iebo Sees 99.5 $0.85 20 $ 19.80 
Vay OO ON dad cin bien de a Paid’ 1,282.5 .85 10 128.25 
Pocono to Paterson (E. R. 
Greenwood, consignee), via 
W. B. & E. and N. Y. S. & 
Waist WEEE... SU Geode. 1,076.0 .85 20 215.20 
Ce ge | aR See ree 2,538.7 .85° 10 253.87 
$ 617.12 


Must Give Detailed Information 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 8—The hazy char- 
acter of the facts set up as reasons for relief from 
the provisions of the amended fourth section, by some 
carriers, has caused the Interstate Commerce Commis- 
sion to put out a general order requiring that when an 
application is made it shall be accompanied by such data 
as will enable the men of the Fourth Section Board to 
get the point of view of the applicant. 

The order reads as follows: 


Fourth Section Order No. 383. General No. 7. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 18th day of November, A. D, 1911. 

IN THE MATTER OF APPLICATIONS FOR RELIEF 
FROM THE PROVISIONS OF THE FOURTH SEC- 
TION OF THE ACT TO REGULATE COMMERCE, 
AS AMENDED JUNE 18, 1910. 

Many of the applications filed by the carriers, or 
their agents, for relief from the provisions of the fourth 
section of the Act to regulate commerce, as amended 
June 18, 1910, have failed to show sufficient information 
concerning the circumstances and conditions justifying 
the relief prayed, and because of the absence of this 
data, which is necessary in passing upon applications, 
more or less delay has resulted in the consideration 
and determination of the same by the Commission. 

In order to facilitate the handling of these applica- 
tions it is the belief of the Commission that they should 
contain full and complete information concerning the 
grounds and facts upon which they are based. 

It is therefore ordered: 

First—That all applications shall show the names 
of the carriers for or on behalf of whom they are 
made, or if made on behalf of all carriers parties to a 
particular tariff, may refer by I. C. C. number to the 
Said tariff. 
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Second—That in referring to rates or fares the 
I. C. C. numbers of the tariffs in which said rates or 
fares are published shall be shown. 

Third—That application of longer lines or routes 
to meet the rates or fares of short lines, while main- 
taining higher rates or fares from, to or between inter- 
mediate points, shall show the mileage via the lines or 
routes of the petitioners and via the short line or lines 
whose rates or fares it is desired to meet, the names 
of the intermediate points at which the greatest excess 
will occur, and the amount of such excess, and shall 
be accompanied by a diagram, sketch, or map showing 
the relative position of the various lines or routes, the 
points of origin and destination, and the intermediate 
points at which higher rates or fares are to be charged. 
If there are a number of points involved, located in 
different groups, zones, or territories, it will be suffi- 
cient, ordinarily, to show only the mileage between 
representative points in each group, zone or territory, 
if such a showing will clearly indicate the comparative 
distances via the direct and the circuitous lines or 
routes. 

Fourth—That applications to establish rates or fares 
by newly constructed lines or via a line or route over 
which no arrangements for handling through traffic have 
heretofore been in effect, or if in effect have been 
discontinued, shall show the bases on which the pro- 
posed rates or fares are to be made, and if on the 
same basis as rates or fares of other carriers that 
may be operating between the points involved, shall 
also show the names of, and the mileage via, the vari- 
ous lines or routes, whether the rates or fares via 
the other lines or routes are in accordance with the 
provisions of the fourth section of the Act to regulate 
commerce, the intermediate point on each line or route 
at which the greatest excess over the proposed rates 
or fares will occur, and the amount of the same, and 
shall be accompanied by a diagram or map showing 
the relative position of the various lines or routes, the 
points of origin and destination, and the intermediate 
points at which the higher rates or fares are to be 
charged, 

Fifth—That applications to establish rates on com- 
modities from or to new points of production or con- 
sumption that are in close proximity to points from 
or to which rates on such commodities are in effect 
shall state whether the rates from or to the older 
points of production or consumption are in accord with 
the provisions of the fourth section, the relative posi- 
tion of the new and older point or points, and the basis 
upon which the proposed rates are to be made, whether 
the same as or upon differentials under or arbitraries 
over the rates from or to the older points of production 
or consumption, and the amounts of the said differen- 
tials or arbitraries. 

Sixth—That, in addition to the above, carriers shall 
recite fully in their applications all further information 
in connection with any facts that are presented as justi- 
fying the relief sought. 


REINTRODUCES BAGGAGE BILL. 
Washington, D. C., December 8.—Representative Bor- 
land of Missouri has reintroduced the Coudrey bill in- 
tended to force interstate carriers to carry drummers’ 


samples as baggage, the penalty being from $25 to $100 
for every refusal. 












































994 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





COMMERCE COURT DECISIONS 


Commission Rulings in Car Distribution and 
Blinn Lumber Cases Sustained 


ee 


Car Distribution Rules Upheld 


UNITED STATES COMMERCE COURT. 





No. 31.—October Session, 1911. 





THE PENNSYLVANIA RAILROAD COMPANY, 
PETITIONER, 
vs, 
THE INTERSTATE COMMERCE COMMISSION, 
RESPONDENT. 
THE UNITED STATES ET AL., INTERVENERS. 





On Final Hearing. 

(For opinions of the Interstate Commerce Commis- 
sion see 19 I. C. C. Rep., 356 and 392.) 

F. D. McKenney, with whom Henry Wolf Bikle, 
John G. Johnson and Francis I. Gowen were on the 
brief, for pertitioner. ; 

Blackburn Esterline, special assistant to the attorney- 
general, with whom James A. Fowler, assistant to the 
attorney-general, was on the brief, for the United States, 

P. J. Farrell for Interstate Commerce Commission, 

A. M. Liveright for Hillsdale Coal & Coke Company 
and Clark Brothers Coal Mining Company. 

William A. Glasgow, Jr., for W. F. Jacoby & Co. 


Before KNAPP, Presiding Judge, and ARCHBALD, 

HUNT, CARLAND, and MACK, Judges, 
[December 5, 1911.] 
KNAPP, Presiding Judge: 

On January 1, 1906, the petitioner adopted and put 
in force the following rule or regulation for the allot- 
ment and distribution of cars to bituminous coal mines: 

Commencing January 1, 1906, assigned cars, i. e., Cars 
for Pennsylvania Railroad fuel supply, foreign railroad cars 
specially consigned for the fuel supply of railroads consigning 
such cars, and individual cars assigned by the owners to 
specified mines for loading, will be charged against the capacity 
of the mines at which they are placed. The difference between 
the rated capacity of a mine and the capacity of the assigned 
ears placed for loading will be the rated capacity on which ali 
other cars will be prorated. 

Some two years later, as the record indicates, cer- 
tain mine operators, viz., the Hillsdale Coal & Coke 
Company, Clark Brothers Coal Mining Company, and 
W. F. Jacoby & Co., filed complaints against petitioner 
with the Interstate Commerce Commission, alleging that 
the regulation above quoted was discriminatory, and 
therefore unlawful, the proceedings being known on the 
Commission’s docket as Nos. 1063, 1111 and 1139. To 
these complaints answers were made in due time, and 
the Commission, on March 7, 1910, after full hearing, 
entered two orders, one entitled in No. 1063 and the 
other in Nos. 1111 and 1139. - These orders are sub- 
stantially alike, and the material parts of each read as 
follows: 

This case being at issue upon complaint and answer on 
file, and having been duly heard and submitted by the parties, 
and full investigation of the matters and things involved having 
been had, and the Commission having, on the date hereof, made 
and filed a report containing its conclusions thereon, which said 
report is made a hereof; and it appearing that it is and 


regulation and practice, in dis- 
tributing coal cars among the various coal operators on its 
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lines for interstate shipments during percentage periods, to de- 
duct the capacity in tons of foreign railway fuel cars, private 
cars and system fuel cars, in the record herein referred to as 
“assigned cars,’ from the rated capacity in tons of the par- 
ticular mine receiving such cars and to regard the remainder as 
the rated capacity of that mine in the distribution of a|! 
“unassigned” cars: 

It is ordered, That the said rule, regulation and practice of 
the defendant in that behalf unduly discriminates against the 
complainant and other coal operators similarly situated and is 
in violation of the third section of the Act to regulate commerce 

It is further ordered, That the defendant be, and it is 
hereby, notified and required on or before the Ist day of 
October, 1910, to cease and desist from said practice and to 
abstain from maintaining and enforcing its present rules and 
regulations” in that regard, and to cease and desist from any 
practice and to abstain from maintaining any rule or regulation 
that does not require it to count all such assigned cars against 
the regular rated capacity of the particular mine or mines 
receiving such cars in the same manner and to the same extent 
and on the same basis as unassigned cars are counted against 
the rated capacity of the mines receiving them. 

The dates fixed for these orders to become effective 
were afterward postponed to December 1, 1910, at which 
time they went into effect and have since been com- 
plied with by petitioner. In the meantime, and on 
October 4, 1910, the bill herein was filed against the 
Commission, in the Circuit Court of the United States 
for the Eastern District of Pennsylvania, to set aside 
and annul the orders in question for reasons that will 
be hereafter stated. Pleading to this bill, the Commis- 
sion demurred to the first nine paragraphs and answered, 
by admissions and denials only, the allegations in the 
remaining paragraphs. About the same time the Hills- 
dale Coal & Coke Company and Clark Brothers Coal 
Mining Company, the complainants before the Commis- 
sion in Nos. 1063 and 1111, obtained leave from the 
Circuit Court to intervene, and thereupon filed their 
joint demurrer to the bill, specifying various grounds 
of objection thereto. The case was transferred to this 
court upon its organization, and here the United States 
intervened, on leave granted, and adopted as its own the 
demurrer and answer of the Commission. When the 
case came on for final hearing on the pleadings then on 
file, the firm of W. F. Jacoby & Co,, complainants 
before the Commission in No. 1139, were allowed to 
intervene, and they also adopted as their own the plead- 
ings of the other interveners. The sole question to be 
decided is the power of the Commission to make the 
orders which the suit seeks to set aside, and that ques- 
tion arises on the demurrers above mentioned. 

The authority of the Commission to regulate the 
distribution of cars, particularly coal cars, in times of 
car shortage has been the subject of considerable litiga- 
tion; and such authority has been so fully upheld and 
defined in recent decisions of the Supreme Court that 
any extended discussion of this case would seem to be 
unsuitable. 


It is admitted, or at least not denied, that the 
Commission had jurisdiction of the parties to and the 
subject matter of the proceedings which resulted in 
the orders sought to be enjoined, and no question is 
made as to the regularity of those proceedings. Indeed, 
the precise grounds upon which these orders are claimed 
to be illegal are not made altogether clear, though it 
is less difficult to discern the purpose ‘of petitioner in 
prosecuting the suit. It seems to be conceded that if 
the orders apply only to cars furnished for interstate 
shipments—as the recital which precedes the mandatory 
provisions might be held to imply—they are undoubtedly 
valid. But the petitioner contends that they apply also, 
or may be construed and enforced by the Commission 
as applying, to cars for intrastate as well as interstate 
shipments, and that so construed they are in excess of 
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the Commission’s authority; and this appears to be the 
sole objection upon which petitioner relies. 

Assuming without deciding that the orders in ques- 
tion should be or can be so interpreted, we are never- 
theless of opinion that they are within the powers 
delegated to the Commission. In the course of its busi- 
ness as a COmmon carrier the petitioner transports large 
quantities of coal to both intrastate and interstate des- 
tinations, and its cars are used indiscriminately in this 
service. The coal operators whose complaints were in- 
vestigated by the Commission, and at whose instance the 
orders were made, ship their products to points within 
or points without the state of Pennsylvania, as market 
conditions or other trade interests may dictate. A large 
part of the business is interstate, but it is conducted in 
its entirety by shipper and carrier alike as a unit of 
operation, with little or no regard to the boundaries of 
the state in which the traffic originates. 

In view of these facts, which are wholly undisputed, 
we see no reason to doubt the authority of the Com- 
mission to make these orders, even though they are in- 
tended to have the application and effect which petitioner 
appears to apprehend, This conclusion necessarily fol- 
lows, aS we conceive, from the principles so clearly 
stated and so instructively discussed by Mr. Justice (now 
Chief Justice) White in Interstate Com. Com’n vs. 
Illinois Central R. Co. (215 U. S., 452). Indeed, we are 
unable to find any substantial basis for distinguishing 
that case from the one at bar. The subject matter is 
the same in both, the facts are strikingly similar, and 
the orders of the Commission of nearly identical import. 
In that case, as in this, the Commission found as a 
fact, upon evidence which permitted different inferences 
to be drawn, that the regulations complained of oper- 
ated with discriminating effect, and under such circum- 
stances the conclusions of the Commission, as to matters 
within its jurisdiction, are binding upon the courts. 

This conclusion is fortified by the recent decision 
of the Supreme Court in Southern Railway Co. vs. United 
States (decided October 30, 1911). That case, it is 
true, arose under the safety-appliance laws, but the con- 
trolling principle involved applies equally, in our judg- 
ment, to the question here presented, 

It may be true, as petitioner contends, that the 
tules condemned by the Commission are more equitable 
than those which conform to the orders in question, 
but that would in no wise justify annulling the orders, 
as was distinctly held in the Illinois case, supra. 

It may also be true that the enforcement of regu- 
lations in conformity with these orders, if applied to 
cars for intrastate as well as interstate shipments, would 
result in some conflict with the duties of petitioner under 
the laws of Pennsylvania—though how this could happen 
is not very apparent—but if this is or proves to be the 
case, it furnishes no ground for our interference, since 
federal authority to the full extent that it may be ex- 
erted supersedes and limits state authority. 


Holding this opinion, we see no occasion for con- 
Struing these orders. The sole question with us is 
the question of power; and if the orders here involved, 
upon any reasonable construction of their provisions, 
are within the powers conferred upon the Commission, 
the exercise of those powers, under the circumstances 
of this case, must be upheld. 

The demurrers should be sustained and the petition 
dismissed with costs, and it will be so ordered. 
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CARLAND, Judge, concurring: 

I concur in the result reached in this case for the 
reason that the order of the Commission, when properly 
construed, only relates to the distribution of coal cars 
for interstate shipment, and that the finding of the 
Commission upon the question of unlawful discrimination 
on the record: presented to us is conclusive. 

Upon the other matters discussed in the opinion of 
the court, I express no opinion. 


Blinn Ruling Sustained 
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THE ARKANSAS FERTILIZER COMPANY, 
PETITIONER, 
vs, 
THE UNITED STATES RESPONDENT, AND THE IN- 
TERSTATE COMMERCE COMMISSION, INTERVEN- 
ING RESPONDENT. 





On Final Hearing. 
E. L. McHaney for petitioner. 
James A. Fowler, assistant to the attorney-general, 
and Blackburn Esterline, special assistant to the attorney- 
general, for the United States. 


Charles W. Needham for Interstate Commerce Com- 
mission. 


Before KNAPP, Presiding Judge, and ARCHBALD, 
HUNT, CARLAND, and MACK, Judges. 


[December 5, 1911.] 
KNAPP, Presiding Judge: 

This case involves the meaning and application of a 
provision in the sixteenth section of the Act to regulate 
commerce, as amended in 1906, which reads as follows: 
“All complaints for the recovery of damages shall be 
filed with the Commission within two years from the 
time the cause of action accrues.” What is the “cause 
of action” here intended to be defined and when does 
it “accrue?” 

The typical facts appearing in the record disclose 
the concrete form in which the question is now pre- 
sented. In February, 1907, the petitioner shipped a car- 
load of fertilizer from Little Rock, Ark., to Ravanna, 
Ark., billed to one A, S. Stuckey. The shipment was 
routed over the St. Louis, Iron Mountain & Southern 
and the Kansas City Southern, and moved for a short 
distance in the state of Texas, thereby making it inter- 
state. On February 15, 1907, the petitioner prepaid 
charges at the rate of 15% cents per 100 pounds, amount- 
ing to $85.05, and later the delivering carrier demanded 
the additional sum of $66.15, based on a rate of 28 
cents, which was the lawful tariff rate in force at the 
time the shipment moved, and this sum was paid by 
petitioner on March 30, 1910. 

In September, 1910, some three years and seven 
months after the transportation service was performed, 
the delivering carrier, in behalf of petitioner, applied to 
the Interstate Commerce Commission for authority to 
refund the sum of $59.40 (which would result in a charge 
of 17 cents on the shipment in question), making the 
express admission that the tariff rate of 28 cents, which 
petitioner: had paid as above stated, was unjust and 
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unreasonable, and agreeing to maintain for the required 
period a rate of 17 cents, which was established by a 
tariff filed with the Commission about that time. Follow- 
ing its ruling in Blinn Lumber Co. vs. Southern Pacific 
Co. (18 I. C. C. Rep., 430), the Commission denied the 
application on the ground that it was without jurisdic- 
tion to allow the refund, because more than two years 
had intervened between delivery of the shipment to the 
consignee and the filing of the claim for reparation. 
Thereafter and on June 5, 1911, the petition herein was 
filed to set aside and annul the order of the Commission. 
The United States filed an answer, and the Commission 
also intervened and answered. The petitioner thereupon 
filed motions to dismiss the answers as not stating a 
defense to the cause of action alleged in the petition. 
On this record, and the briefs of counsel, the case was 
submitted without oral argument. 

The answer of the United States, which is in the 
nature of a special demurrer, alleges that the facts set 
forth in the petition do not constitute a cause of action, 
and also alleges that this court is without jurisdiction 
to hear and determine the case. Jurisdiction is chal- 
lenged on the ground (1) that the Commission has made 
no “order” respecting ‘petitioner’s claim, and consequently 
there is no basis for the suit, and (2) that the refusal 
of the Commission to authorize the refund, if it be 
deemed in any sense an order, relates to the payment 
of money only, and is therefore not within our juris- 
diction. The latter objection is disposed of by the 
decision just rendered in Southern Railway Co. et al, 
vs. United States et al. (No. 44), and the reasons stated 
for: the conclusion therein reached need not here be 
repeated. It is only necessary to add that if this court 
has jurisdiction to set aside an order of the Commission 
which awards reparation, it has also jurisdiction to set 
aside-an order which denies reparation. 


The form in which the Commission’s refusal was 
expressed in this instance is not shown by the record, 
nor does it seem to us at all important, since the peti- 
tion alleges and the answer of the Commission admits 
that leave to refund was denied without consideratipn 
of the merits of the claim, and solely because its aMow- 
ance was prevented by the statutory provision above 
quoted. While the sixth paragraph of the petition, and 
perhaps the prayer for relief, may be open to technical 
criticism, it appears plain to us that the pleadings 
taken together sufficiently define, and therefore require 
us to decide, the real matter in controversy between 
the parties, namely, whether the Commission was correct 
in its construction of the law in the Blinn case and in 
applying that construction to petitioner’s claim. 


‘What, then, is the true meaning of the so-called 
limitation? Did it deprive the Commission of authority 
to permit or require these carriers to repay the amount 
which they had collected in excess of a reasonable 
charge? If so, the Commission was right and the peti- 
tion herein should be dismissed; if not, the order in 
question—for that which has all the effect of an order 
may be treated as an order—should be set aside to the 
end that the Commission may be free to consider pett- 
tioner’s claim upon its merits. 


The contention of petitioner is easily comprehended 
and may be summarized as follows: There must be 
some injury for which redress is afforded by “the: re- 
covery of damages.” If an excessive rate is charged 
the injury occurs when payment of that rate is enforced, 
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and the measure of recoverable damage is the excess 
of such payment above a reasonable rate. But until 
the shipper is compelled to pay the excessive amount 
no injury has been inflicted and consequently no “com. 
plaint” can be made. Therefore, a “cause of action” 
does not arise, because there is no damage, until the 
unreasonable rate has been actually collected. In this 
case the balance of the tariff rate, which was a con- 
cededly excessive rate, was paid in March, 1910, a little 
less than six months before the delivering carrier applied 
for leave to refund; and we regard the application thep 
made, since it was so regarded by the Commission, as 
the equivalent of filing a complaint. 

We recognize the force of this contention, which is 
undoubtedly sustained by the common-law rule and 
numerous decisions in which that rule has been up- 
held. Indeed, it may be admitted that if this case 
is governed by the principle which obtains in the fields 
of contract litigation, the ruling of the Commission 
involved an error of law which the courts may be 
invoked to correct. 


But we are of opinion that the question here pre 
sented is not controlled by the general,rule, and that 
the Commission correctly construed the limiting provi- 
sion in the Blinn case, and therefore properly rejected 
petitioner’s claim. This provision in the sixteenth section, 
inserted in 1906, is only an incidental and relatively 
unimportant part of a comprehensive scheme of regu- 
lation which was inaugurated by the act of 1887, and 
has been expanded and strengthened by successive 
amendments. The pervading purpose of that scheme is 
the prevention of unjust discriminations and the enforce- 
ment of equal treatment as between all shippers in like 
situation. Clearly the provision in question should be 
so construed as to advance that purpose if such a 
construction be in any view permissible. 


But if the construction contended for by petitioner 
is sustained it follows that judicial sanction would be 
given to certain preferences of obvious injustice and 
the aim of the law as a whole thereby measurably de- 
feated. In other words, the limitation under review 
would be held to impair the beneficial purposes of the 
act by creating an obnoxious and indefensible exception 
to its requirements. This provision, moreover, in com: 
mon with other amendments adopted at the same time, 
was designed to make the law in its entirety more 
efficacious, and also designed to protect from depletion, 
after the lapse of two years, railway earnings resulting 
from the application of tariff charges. To hold that the 
ruling of the Commission was erroneous would therefore 
not only legalize a device for offensive favoritism, but 
also to an extent subvert the special purpose for which 
this amendment was enacted. It is difficult to believe 
that such a result was ever intended, 


In construing remedial statutes, especially those of 
a generic character, courts have not hesitated to restrict 
and modify the ordinary meaning of words and phrases, 
and even of entire paragraphs, in order to harmonize 
conflicting or inconsistent provisions and so enable all 
of them to contribute in proper degree to the object 
sought to be accomplished. Instances of this kind are 
too familiar to require citation. Indeed, the Supremé 
Court in the Abilene case (204 U. S., 426) declared that 
a right of action as old as the commen law had been 
taken away by the Act: to regulate commerce since 
‘otherwise full effect could not be given to the purpose 
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of that statute to prevent discriminations. Bearing in 
mind how rarely suits were brought to recover damages 
for excessive railroad charges, and how easily collusive 
delay in the payment of freight bills could be utilized, 
as the Commission points out, to give preferences which 
are actual rebates, it seems well within precedent to 
reject petitioner’s contention and to uphold a construc- 
tion under which, as Commissioner Lane observes, “the 
act becomes workable and enforceable from the stand- 
point of shipper, carrier, and the Commission itself.” 


Any serious doubt in this case should disappear, 
as we think, when once it is clearly perceived that 
the relations between shipper and carrier are no longer 
contract relations; that the rights and obligations of 
poth are fixed not by mutual agreement but by the 
mandate of the statute; that the duty of the shipper 
to pay and of the carrier to collect the tariff rate in 
force when the transportation takes place, even though 
that rate be grossly excessive, is a duty imposed by 
legislative enactment; and that it is beyond the power 
of the parties to evade or modify this duty by any 
consent or understanding. In other words, since the 
obligation to pay the tariff charge springs from a posi- 
tive law, the extension of credit cause such’ charge is 
claimed or admitted to be umreasonable cannot be 
granted by the carrier or accepted by the shipper. It 
follows that the reasons for the general rule above 
adverted to are altogether wanting in the case here 
presented, and therefore the rule itself should be denied 
application. 

Moreover, when all the provisions of the act and 
supporting laws are taken together, and the doctrine 
of the Abilene case kept in mind, it becomes evident 
that the basis of a claim for reparation, which is the 
kind of “action” referred to in the limitation clause, 
is the existence at the time the claimant’s shipments 
moved of an unreasonable rate established by the 
carrier’s tariff and imposed upon all shippers alike; 
and that there can be no “recovery of damages” except 
as incident to a determination by the Commission that 
such rate was unreasonable, including the extent to 
which it was unreasonable, and the fixing of a lawful 
rate for the future, unless the carrier has in the mean- 
time voluntarily made the proper reduction. The real 
cause of action is the publication of a rate that is 
unlawful because excessive, and it “accrues” as to a 
particular shipper when his property is transported under 
that rate. As Commissioner Harlan says in his con: 
curring report in the Blinn case: 


The unlawfulness of the rate is the shipper’s cause of 
action, and the amount actually paid by him in excess of a 
lawful rate is but the measure of his damages. The wrong 
done to the shipper, with respect to shipments already made, 
arises out of the publication by tthe carrier of an unlawful rate 
and the obligation imposed upon the shipper by the publication 
to pay that rate. The bar of the statute therefore commences 
to run when the obligation of the shipper to pay the unlawful 
rate has become a completed obligation, namely, upon the 
delivery of the shipment to him at destination, and manifestly 
cannot be postponed by the failure of the shipper to fulfill his 
obligation. It is true that there can be no recovery of damages 
unless the unlawful rate has been paid; nevertheless, the inquiry 
in any such proceeding is whether the published rate was 
excessive, and, if so, to what extent. That is the issue, the 
cause of action, as well as the subject matter of the contro- 
versy between the shipper and the carrier; and when resolved 
in favor of the shipper the extent of his damages on a particular 
shipment is a mere matter of calculation, wholly incidental to 
the controversy. 


At common law one who had paid an excessive rate 
could ordinarily maintain a suit to recover the excess. 
His cause of action obviously arose when the damages 
were incurred; that is, when he was compelled to pay 
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that rate. Prior to such payment he had no common- 
law remedy, because he had suffered no injury, The 
contract obligation to pay the excessive charge did not 
damage him, because that obligation was unenforceable 
as to the excess above a reasonable charge. 

But such an action can no longer be maintained, 
as the Supreme Court decided in the Abilene case, supra, 
The present obligation is statutory and not contractual. 
The shipper is now bound to pay the full tariff rate, 
even though it be unreasonable, and is therefore de- 
prived of his former defense, if suit be brought to 
enforce payment of the tariff rate, unless the statute 
makes ‘provision for his relief. It follows from this 
change in the law that, whether he actually pays the 
tariff rate or only incurs the obligation to do so, he 
can neither sue for damages in the one case nor on 
the other defend a suit for the tariff charge, unless the 
Commission shall have found that such tariff rate was 
unreasonable, and the extent to which it was unrea- 
sonable, when his property was transported. 


The regulating statute gives the shipper a right to 
reparation, that is, a right to complain to the Com- 
mission and, if the facts justify, obtain its findings and 
order accordingly. The order in such cases is not the 
real basis of his suit or defense at law, but rather 
a condition precedent thereto. In other words, the 
shipper may complain of a tariff rate not only to 
secure its reduction for the future, but also, if his 
traffic has moved under that rate, to have the Com- 
mission determine what would have been a reasonable 
rate thereon; and, as respects the authority of the 
Commission, it would not matter whether the rate had 
been paid or partly paid or remained wholly unpaid. 
If paid, the report and findings of the Commission would 
fix the portion he was entitled to have refunded; if 
not paid, his statutory obligation would be ascertained. 

The nature of the order awarding damages in con- 
nection with the reduction of the rate might therefore 
vary according to the situation at the time the Com- 
mission made its report. If payment had been made 
the order would require the carrier to refund the ex- 
cessive amount, and the shipper could then sue at 
law for his damages, offering the order as prima facie 
proof of his case. If payment had not been made the 
only reparation that the shipper could secure would 
be the finding of the Commission that the tariff rate 
was unreasonable, to such a degree as might be de- 
termined; and, for aught we can see, the Commission 
in such case could make an order which would be 
available to the shipper as prima facie proof of his 
defense to the carrier’s suit. 


The cause of action before the Commission, how- 
evei, is the same in either case, viz., to secure a reduc- 
tion of the tariff rate and a finding as to the damages 
resulting from its exaction, whether in cash or in the 
obligation,. otherwise binding, to pay the unreasonable 
tariff rate; and this cause of action accrues, in our 
judgment, not when the exaction is enforced, but when 
the obligation is incurred—that is, when the service is 
performed. Its nature remains unchanged by reason of 
subsequent payment, if payment was not made at the 
time, since such postponed payment affects only the 
form and not the substance of the Commission’s order, 

To interpret the statute as denying relief to a 
shipper who has not yet paid an unreasonable charge, 
although the carrier admits his complaint of unreason- 
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ableness and offers to remit the excess if the Commis- 
sion will give its permission, would require him to go 
through the meaningless form of paying a sum of 
money to which the carrier is not entitled and which 
the Commission would immediately require the carrier 
to refund. Nevertheless, such permission must be ob- 
tained, because otherwise the refund would be unlawful 
on the part of both shipper and carrier. While the 
statute in terms provides that the Commission may 
order the carrier to pay damages, we do not feel re- 
quired to interpret the word “pay” in the narrow sense 
of a money transaction. It is equally a payment, within 
the contemplation of this provision, to be relieved from 
an obligation which the law imposes; and an order to 
remit the excess above a reasonable charge, which the 
Commission has fixed, is in substance and effect an 
order for the “recovery of damages” within the mean- 
ing of the clause in question. 

The purposes of the act as a scheme of regulation 
and the language of the provision in question indicate 
clearly that this is a limitation which operates without 
the aid of pleading. So far from being a defense which 
the carrier may or may not interpose, it is in effect a 
restriction upon the authority of the Commission itself, 
since its plain intent is to deprive that body of juris- 
diction to allow reparation after the lapse of two years 
A similar provision relating to claims against the United 
States reads as follows: 


That every claim against the United States, cognizable by 
the Court of Claims, shall be forever barred, unless the petition 
setting forth a statement of the claim be filed in the court or 
transmitted to it under the provisions of this act within six 
years after the claim first accrues. 

Construing this provision, the Supreme Court held 
that it could not be waived and need not be pleaded. 


(Finn vs. United States, 123 U. S., 232, 233.) 


The conclusion we have reached in this case is 
supported, in some measure at least, by a further con- 
sideration, The ruling of the Commission in the Blinn 
ease is more than the decision of a particular contro- 
versy; it is also the administrative construction of the 
law by the tribunal charged with its enforcement. It 
is now nearly two and a half years since this ruling 
was promulgated, During that time it has been applied 
in numerous instances and come to be widely known 
and generally accepted. Under such circumstances the 
ruling should not be set aside, except for the most 
convincing reasons, and such reasons have not, in our 
judgment, been made to appear in this case. (New 
Haven R. R. vs. Interstate Com. Com’n, 200 U. S., 401.) 

Believing that the Commission was right in reject- 
ing petitioner’s claim, and agreeing substantially with 
the views expressed by Commissioners Lane and Harlan 
in the Blinn case, we see no occasion for more extended 
discussion. It follows that the petition herein should 
be dismissed with Costs, and it will be so ordered. 


ARCHBALD, Judge, concurring: 


I agree that the petition should be dismissed, but 
not on the ground that the proceedings before the 
Commission were not in time, on which I do not under- 
take to pass. The government has moved to dismiss 
for the reason that as the Case stands there is no order 
of the Commission to be reached; and that all, in effect, 
that we are asked to do is to give a construction to 
the statute different from that expressed by the Com- 
mission, which, aside from an actual adjudication, it 
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is not our province to do. This motion, if well taken, 
cannot be disregarded, and in my judgment it clearly is. 

The petitioner was not a complainant before the 
Commission. The proceedings there were instituted by 
the carrier and consisted of a petition asking leave to 
make reparation for an excessive freight charge which 
had been admittedly exacted on a single shipment some 
time before. The Commission refused to entertain the 
petition on the ground that, according to its previous 
ruling in Blinn Lumber Co, vs. Southern Pacific R. R. 
(18 I.-C. C. Rep., 434) it was too late, more than two 
years having elapsed since the goods were shipped and 
the excessive charge made, although it was within two 
years of the time when the rate was paid. The present 
petition is by the shipper, and, after setting forth the 
facts, complains that the construction so placed by the 
Commission on section 16 of the interstate commerce 


act, that a cause of action on a claim~for reparation 
accrues within the meaning of the law on the date 
when the freight is shipped, and is barred unless com- 
plaint is made to the Commission within two years from 


that time, is erroneous, and should be set aside and 
held for naught by this court. They prayer is that “the 
petition be heard and granted,” and that the petitioner 
“be permitted to file its claim for reparation with the 
Commission and have all other and proper relief.” 

The case has been submitted on briefs, counsel for 
the petitioner. not being able to be present, The ques- 
tion involved is an important and difficult one, and, for 
a correct solution, needs all the light possible by way 
of oral argument, and we lack that valuable aid. No 
merely advisory opinion is to be indulged in, and that, 
having regard to the record, is all, as it seems to me, 
that would result here. As already stated, the shipper 
made no complaint to the Commission. The carrier 
simply asked leave to redress what it had done, by 
repaying the excess charge. It may be that this practice 
is sanctioned by the statute, but it cannot be made to 
take the place of that which is required of the shipper 
before he has ground for coming here. Where the 
shipper has a grievance he is to apply to the Commis- 
sion (sec, 13), setting forth his catise of complaint, the 
carrier being called on to satisfy it or show cause why 
it should not. And if the Commission, after a hearing 
(sec. 16), decides that the shipper is entitled to damages, 
an order is to be made on the carrier to pay by a day 
certain, which the shipper, on failure of the carrier to 
comply, may enforce by proceedings against it in court. 
It is with regard to complaints of this character that 
it is provided that they shall be filed with the Con- 
mission “within two years from the time the cause of 
action accrues and not after,” the meaning of which is 
the subject of controversy here. 


The essence of the proceedings which are thus pro- 
vided for by the statute is to be maintained, and this 
calls for a complaint by the shipper as the fundamental 
thing. A petition by the carrier for leave to make 200d 
to the shipper that which is the subject of complaint is 
not a substitute therefor. The closer the statute is 
adhered to the less chance is there is go astray. The 
difficulty is that neither the issue nor the outcome it 
the two proceedings is the same, The one is adversary, 
however the carrier may come in and admit it, and 
looks to an order which the carrier is required and may 
be compelled to obey; the other merely seeks permission 
to make redress, which, being sanctioned, if at all, by 
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reason of the general supervision of the Commission 
over the affairs of interstate carriers, is more or less 
a matter of discretion, and upon being refused leaves 
the parties practically as they were before. Where the 
shipper complains and an order in his favor is made, he 
has something on which he can proceed. Or, if it is 
refused, under our ruling in the Proctor & Gamble case 
(188 Fed., 221), upon a proper showing he would have 
ground for relief here. But where on application of the 
carrier the right to make reparation is denied, there 
is no order adverse to the shipper, in contemplation 
of law, however much it may stand in the way of his 
getting his money in practical effect, the carrier without 
the approval of the Commission not caring to take the 
risk. ? 

It cannot be said, in other words, that, by the re- 
fusal of the petition of the carrier, the shipper is 
denied a right which he -is entitled to maintain. It is 
still open to him to make his complaint to the Com- 
mission and get a ruling thereon. And it is only the 
attitude already taken by that body, or, as it is charged 
in the petition, the construction put by it on the statute, 
which stands in the way, But complaint might just 
as well be made of the ruling in the Blinn lumber case, 
on which the Commission relies, that being where the 
trouble begins. The right to file a claim for reparation 
with the Commission, which is prayed for, is thus, in 
fact, in the petitioner’s own hands. There are other 
considerations which are opposed to a petition by the 
carrier being taken as the equivalent of a complaint 
by the shipper, as, for instance, if the shipper is not 
content with the reparation proposed, a situation with 
which on any such basis it would be awkward to deal. 
It is difficult to see also, how if the carrier is willing 
to make reparation and the Commission is satisfied that 
there is no collusion, the matter of time should stand 
in the way. But, without enlarging further, it seems 
to me, that only by the most extreme construction can 
the rejection of the carrier’s petition be regarded as 
an order of the Commission, over which we have juris- 
diction, and with respect to which, at the instance of 
the shipper, we can grant relief, and particularly the 
relief here asked; and that the motion to dismiss should 
be granted for this reason, but not for the reason that 
the petition presented by the carrier to the Commission 
was not in time. 


CARLAND, Judge, dissenting: 

I am unable to concur in the result reached by the 
majority. Section 16 of the Act to regulate commerce 
provides: 


That if, after hearing on a complaint made as provided in 
section thirteen of this act, the Commission shall determine 
that any party complainant is entitled to an award of damages 
under the provisions of this act for a violation thereof, the 
Commission shall make an order directing the carrier to pay to 
the complainant the sum to which he is entitled on or before 
a day named. * * * All complaints for the recovery of damages 
shall be filed with the Commission within two years from the 
time the cause of action accrues. * * * 


By the very language of the statute itself, the two-. 
year limitation only applies to complaints for the re- 
covery of damages; therefore, it cannot be claimed that 
Congress intended to fix any limitation as to complaints 
where no damages were claimed. It is true that section 
12 of the act provides that no complaint shall be dis- 
missed because of the absence of direct damage to the 
complainant, but this last provision has no application 
to complaints which have for their only object the 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 999 












recover of damages; otherwise, such a complaint could 
not be dismissed even if no damage was shown to the 
complainant. There are ather complaints provided for 
in section 13 to which this provision would be applicable. 
The limitation of two years being restricted to com- 
plaints for the recovery of damages, it necessarily results 
that a complaint which does not claim damages is not 
within the limitation. 

The words “cause of action,” mentioned in the 
statute, must not be confounded with the proceeding 
to establish such cause of action before the Interstate 
Commerce Commission. The cause of action must exist 
before the proceeding can be had. In other words, the 
cause of action must not be confounded with the remedy. 
The cause of action which exists in favor of a shipper 
for an umreasonable and unjust charge for the trans- 
portation of freight is the cause of action which the 
shipper has against the carrier; and if he has paid 
no unjust charge he has no cause of action against the 
carrier, and therefore he has no right to file a com- 
plaint before the Commission for the recovery of dam- 
ages, as he has suffered no damages, The shipper’s right 
of action in the case at bar accrued whenever the 
event happened which enabled it to file a complaint with 
the Commission showing on its face that it had suffered 
damage, and the shipper could not, until it had been 
injured by the payment of the excessive charge, claim 
damages. 

The attempt to sustain the result reached in this 
case by claiming that the obligation of the shipper to 
pay reasonable and just rates is now statutory and not 
contractual is not convincing, first, because the obliga- 
tion to pay reasonable and just rates is no less con- 
tractual now than it was before the Act to regulate 
commerce. The statute provides that all charges made 
for any service rendered or to be rendered in the trans- 
portation of passengers or property or in connection 
therewith shall be just and reasonable. So did the com- 
mon law. The implied obligation to pay such charges 
arises from the delivery of the property of the shipper 
to the carrier to be transported, and is as much a matter 
of contract now as ever; and, second, conceding for the 
sake of argument that the obligation to pay is statutory, 
this fact is in no way determinative as to when a shipper 
is damaged. 


In the absence of a declared intention to the con- 
trary, we must presume that Congress used the words 
“cause of action accrues” in the sense that, it is ad- 
mitted, they are understood by the legal profession in 
similar cases. If Congress desires that the period of 
two years’ limitation shall commence to run from the 
time the freight moves, it can easily amend the law. 
It is our duty to declare the law, not to make it. 

The fundamental error, it seems to me, in the ruling 
of the Commission, arises, first, by confounding the 
remedy or proceeding of the shipper before the Commis- 
sion with the cause of action which the shipper has 
against the carrier; and, second, by attempting to put 
a construction upon the statute of limitations that will 
carry out the desire and purpose of the Commission in 
the performance of its administrative duties. It is 
urged that to leave it to the carrier and shipper to 
determine when the payment of the excessive freight 
rate shall be made permits the carrier and shipper to* 
wait until all other shippers have paid their charges 
and then take up the matter of reparation with the par- 
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ticular shipper who has been given a long credit, and 
thus to bring about a preference or discrimination, and 
perhaps a form of rebate. But, even if this is so, a fear 
on the part of the Commission that discriminations and 
rebates may result from a construction of the statute 
different from the one established in the Blinn case is 
no reason for giving a meaning to the statute at variance 
with all precedent. The Commission at one time decided, 
contrary to its former rulings, that it was illegal for a 
carrier to pay the actual cost of elevating grain at a 
transfer point, and one of the grounds of this decision 
was the fear on the part of the Commission that this 
payment would open the door for the payment of rebates 
and undue discriminations; but the courts seem to have 
held that the fear that some illegal practice might result 
Was no reason for condemning a practice otherwise 
honest and lawful. (Interstate Commerce Commission, 
appellant, vs, F. H. Peavey & Co. et al., decided by the 
Supreme Court November 13, 1911.) 

I am of the opinion that the attempt to apply the 
law as stated in T. & P. Ry. Co. vs. Abeline Cotton Oil 
Co. (204 U. S., 426) is beside the question, as in the case 
at bar it is simply a question of the proper construction 
of an ordinary statute of limitations, in which the con- 
struction of no other portion of the law seems to be 
involved. Nor am I persuaded that the doctrine of the 
Blinn case, enunciated by the Commission in May, 1910, 
contrary to all their previous rulings and subject to a 
dissent of two of the members of the Commission, estab- 
lishes any construction of the statute so long continued 
as to be of any weight in deciding the present case. 
I am of the opinion that the Commission could raise 
the question of the statute of limitations itself, and also 
that under the pleadings as they stand in this case the 
question whether there was a formal order is foreclosed. 
I am further of the opinion that the fertilizer company, 
being the real party in interest, may, under well-rec- 
ognized principles of equity jurisdiction, maintain the 
petition in this case, although it filed no complaint with 
the Commission. (Interstate Commerce Commission vs. 
Diffenbaugh, United States Supreme Court, Nov. 13, 
1911; 176 Fed., 409.) 

The order of the Commission should be vacated and 
the case heard by it on its merits. 

I am authorized to say that Judge Hunt concurs in 
this dissent. 


ROADS VICTORS IN KISER CASE, 

Washington, D. C., December 8—The Commerce 
Court has decided for the petitioners in the case of 
the Atlantic Coast Line, the so-called Atlanta shoe case. 
The demurrer, so far as it is general, was overruled. 
So far as it was special it was overruled as to certain 
paragraphs in the bill and sustained as to others. The 
motion to. dismiss was denied as a matter of course, 
but leave was granted for 30 days to amend the peti- 
tion, and leave to answer is granted the United States 
during a period of 10 days. The decision in full will be 
published in a later issue. 


TO TAKE JURISDICTION. 

Washington, D. C., December 8.—Under the ruling 
made in the Arkansas Fertilizer case, the Commerce 
Court has issued an order in the St. Louis Blast 
furnace case, taking jurisdiction over that reparation 
order issued against the Southern and the C. & O., and 
will hear the case on its merits. 
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COMMERCE COURT FIGHT ON 


Bills for Abolition of New Tribunal Introduced in 
Both Houses of Congress 


THE TRAFFIC SERVICE NEWS BUREAD, 
WESTORY BUILDING, WASHINGTON, D. c. 

Washington, D. C., December 8.—The legislative fight 
against the Commerce Court is on. 

With the opening of the seconil session of the Sixty- 
second Congress Monday, bills for the abolition of the 
new tribunal were introduced in both houses. Repre- 
sentative Sims stood sponsor for the measure in the 
lower branch of the legislature, while the question was 
put before the Senate by Poindexter of Washington. 

“The Commerce Court,” said the senator, “in every 
important case of which the petition was filed by a rail- 
road company has enjoined the orders of the Interstate 
Commerce Commission. It has destroyed the effective- 
ness of this Commission. The Commission by its good 
work for years has won the confidence of the people. Its 
members have become experts in their particular field. 

“The Spokane case was carefully considered by the 
Commission for years. Conclusions were tested by appli- 
cation to actual business before ordered into effect. The 
order in this case remedied in part an aggregious injus- 
tice and rank discriminations. The railroads have main- 
tained a system of charging extortionate rates for imagi- 
nary service which was never really performed. They 
have for years collected from the people of the interior, 
and especially of the Rocky Mountain states, millions 
of dollars for paper transportation which had po exist- 
ence in fact. The order of the Commerce Commission 
would in large measure have prevented this abuse in the 
future. And yet the raw Commerce Court, without spe- 
cial experience, on a brief hearing, enjoins this care- 
fully considered and thoroughly tested order. As an 
example of mistaken promises and erroneous deductions 
the opinion of the Commerce Court in this case is eggre- 
gious and conspicuous. It proceeds upon the false as- 
sumption that the order of the Commission did not fix 
a certain and definite rate to be charged. The order 
fixed a certain proportion of the rates now in effect, 
which is a fixed and definite rate. The court argues that 
the Commission exceeded its authority in making this 
order general so that the charge for the short haul shall 
exceed only by a certain percentage the charge for the 
long haul, both as to the schedules now in force and 
any to be hereafter established. Clearly and manifestly 
the Commission has the authority to do this, and it is 
its duty to do this under the long-and-short-haul clause of 
the interstate commerce act. 

“This law gives authority to the Commission to deter- 
mine when and to what extent there may be a greater 
charge for the short haul than for the long haul. It is 
an administrative function, delegated expressly to the 
Commission for carrying into effect a legislative policy 
thereby declared. It is not a judicial function. The 
Commerce Court is given no authority to exercise its 
discretion or its reason in the matter. 

“Yet the conduct of this newly established court in 
the Chicago stock yard case, in the New York lighterage 
case, in the Nashville grain case, in the San Francisco 
and Los Angeles switching cases, in the California lemon 
case, in the Spokane short-haul case, is to assume as 4 
judicial function the entire legislative and administrative 
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power of the nation in the regulation of railroad rates 
and service, 


“Its effect is to destroy absolutely the force of the 
jong-and-short-haul clause passed by the Sixty-first Con- 
gress, as well as the power of the Commerce Commis- 
sion to perform its functions fixed by Congress under 
this law. It renders perfectly futile the advance of 20 
years in governmental railroad control. The court is 
entirely superfluous ag at present constituted. It has 
grossly exceeded its authority and in the very nature of 
its relations to the Interstate Commerce Commission it 
will be constantly prone to arrogate to itself functions 
which do not belong to it, which are not judicial and 
which can never be properly exercised by a judicial 
tribunal. It should be at once abolished.” 

The objections of Representative Sims were treated 
in the last issue of THE TRAFFIC WORLD. 


How Shall “Box” Be Construed? 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 8.—Arguments were 
made before the Commission Wednesday in the complaint 
of the Republic Metalware Company against the Erie. 

Thomas D. Lawrence appeared in the interest of the 
Republic Metalware Company, manufacturers of tinware, 
stamped ware and agate ware. This complaint was brought 
under Rule 18* of the Transcontinental Freight Bureau, 
which provides when articles of this nature are boxed 
the rate to the coast is $1.20; when shipped in crates or 
racks to a rate 20 per cent higher, and, third, when 
shipped in bales, bags or bundles to an increase of 50 
per cent of that rate. The shipments covered by com- 
plaint were made in corrugated strawboard boxes and 
met the requirements at that time of the Western Classi- 
fication and to which the Transcontinental Freight Bu- 
reau rate requirement has since been modified, so that, 
were these shipments to move to-day, they would take 
the lower rate, although reparation has been denied. 

A. J. Smith, for the Erie Railroad, took the posi- 
tion that the charges were properly assessed under the 
tariff. He traced the use of the strawboard package 
growing out of the increased cost of lumber, although it 
is admitted that for heavy packages the lumber package is 
more satisfactory, and the Transcontinental Freight Bureau 
moved so slowly in this matter because they felt the re- 
quirements for Pacific coast trade the strongest kind of 
package was required, and even when they did make the 
change it was largely experimental and is again to be 
taken up at the coming January meeting, because western 
freight agents report much larger damage resulting 
from the use of the strawboard package; and in view of 
this fact they should not be required to make reparation 
on past shipments. He claimed that the strawboard box 
is not a box within the meaning of the tariff, which 
Specifies that a box must be made entirely of lumber 
or of lumber and metal. 

This construction of the word “box” is the crux of 
the complaint and is alleged to be unreasonable, unjust 
and discriminatory. Complainant urges that strawboard 
boxes are no more liable to break, less liability to loss, 
that they are convenient and in every way desirable, and 
that they stand tests in excess of the requirements 
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placed upon them by the railroads, and that this method 
of shipment was adopted after extensive trials. 


Wrangle Over Fourth Section 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 8.—Attorneys for the 
government and the transcontinental railroads wrangled 
before the Commerce Court Tuesday for more than an 
hour in an effort to reach an understanding as to how 
the fourth section cases are to be got to the Supreme 
Court, The government and the Interstate Commerce 
Commission joined in a motion to dismiss, notwithstand- 
ing the fact that Solicitor Farrell had put in an answer 
and answers had been filed by the interveners. 

At the conclusion of the informal discussion it was 
concluded that the attorneys should endeavor to agree 
upon a decree making final the preliminary injunction. 
Solicitor Farrell admitted that his joining with the gov- 
ernment in the motion to dismiss amounted to a waiv- 
ing, if not a withdrawal, of his answer. 

W. E. Lamb, attorney for the Chicago Association of 
Commerce, one of the interveners, said that he is willing 
to join in the motion to dismiss. Blackburn Esterline 
said he had no doubt the other interveners would agree 
to waive or withdraw their answers and join in the 
motion to dismiss, thus enabling the court to enter its 
final decree and get the matter before the Supreme 
Court, to which tribunal everybody wants to take the 
matter. 


More Fourth | Section Orders 


THE TRAFFIC SERVICE NHWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. 0. 

Washington, D, C., December 8.—The following fourth 
section orders relating to freight have been made public 
by the Interstate Commerce Commission: 

No. 457, Application No. 5690, Louisville & Nash- 
ville et al. Application granted to establish class and 
commodity rates for transportation of freight between 
Harriman, Tenn., and connecting points in harmony with 
the rates concurrently in effect at opposite stations on 
the Southern Railway, via a new and competitive branch 
of their road. 

No. 402, Application No. 5278, Louisville & Nashville 
Railroad et al. Authority granted to establish rates on 
cast-iron pipe and fittings in straight or mixed carloads 
from Clarksville, Tenn., to points of destination named 
in application, and points north of the Ohio River and 
west of the Mississippi River, lower than rates concur- 
rently in effect to intermediate points. 


No. 404, Application No. 5448, of the Illinois Central 
Railroad Company and Yazoo & Mississippi Valley Rail- 
road Company. Authority granted to establish rate of 
$1.50 per ton on bituminous coal from mines on its 
lines in southern Illinois and Kentucky and from Bril- 
liant, Ala., to Helena, Ark. 

No. 408, Application No. 5391, of the Illinois Central 
Railroad et al. Authority granted to establish rates of 
85 cents to Tupelo, Miss., 75 cents to Columbus, and 
$1.10 to Meridian, Miss., from Brilliant, Ala., on coal, 
said rates being lower than the rates in effect to inter- 
mediate- points. 


No. 411, Application No. 5329, of the Southern Rail- 
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way Company et al. Authority granted to establish the 
same basis of rates on lime from Paint Rock, Ala., to 
points in Kentucky, Tennessee, Mississippi, Alabama, 
Georgia, Florida and North and South Carolina, the same 
as in effect from Lime Rock, Ala. 

No, 412, Application No. 5409, of the Lehigh Valley 
Railroad Company et al. Authority granted to publish 
a rate of $2.25 per ton, net weight, on flint pebbles, 
carloads, minimum 50,000 pounds, from New York and 
Brooklyn to Hawes Cave and Glen Falls, N. Y., this 
rate being lower than the rate concurrently in effect to 
intermediate points. 

No. 415, Application No. 5632, of the Western Mary- 
land Railway Company, et al. Authority granted to 
establish and maintain to and from stations on the 
George’s Creek & Cumberland Railroad, and the Con 
nelisville & State Line Railway, the same rates, class 
and commodity, as are concurrently in effect from and 
to corresponding stations on the line of the Baltimore 
& Ohio. 

No. 420, Application No. 5548, of the Norfolk & 
Western Railway et al, Authority granted te amend 
class and commodity rates for the lines west of Nor- 
folk, Va., in order to permit the application of the rates 
named in Pennsylvania R. R. Tariff G. O., I. C. C. No. 
2710, via the Virginia, Tennessee & Georgia Air Line. 


No. 433, Application No. 5334, of F. A. Leland, 
agent, for parties to his tariff I. C. C. No. 839. Au- 
thority granted to amend rates on packing-house prod- 
ucts to points on and east of the Mississippi River, until 
such time as the Commission shall have passed upon 
application for relief from the provisions of the fourth 
section respecting rates that were in existence August 
17, 1910. 


No. 410, Application No. 5397, by the St. Louis & 
San Francisco. Authority granted to amend St. Louis & 
San Francisco Tariffs, I. C. C. Nos. 6256 and 6258, so as 
to show the Kansas City Southern as a participating 
carrier on grain and grain products at rates used by com- 
peting carriers between points mentioned in the tariffs. 

No. 413, Application No. 5554, by the Kansas City 
Southern. Authority denied to establish rates on farm 
drain tiles and sewer pipe from Texarkana, Tex.-Ark., to 
points on the Midland Valley in Arkansas to meet the 
competition of intrastate rates. 

No. 416, Application No. 5247, by the Midland Valley 
and the Chicago, Rock Island & Pacific. Authority 
granted to establish rates on petroleum and its products 
from Muskogee and Tulsa to other stations in Oklahoma, 
via Hartford, Ark., to meet short-line competition that 
earry: intrastate rates. 

No, 414, Application No. 5549, by the Western Mary- 
land. Authority granted to establish rates on bituminous 
coal from mines on its road, described in its I. C. C. No. 
3510, to stations on the Central New England via Ship- 
pensburg, Pa., the same as are in effect via Cumberland 
by the B. & O. and Western Maryland, as shown in 
B. & O. and C. & O., I. C. C. No. 538. 

Washington, D. C., December 7.—Fourth section or- 
ders were issued to-day as follows: . 

No. 401, Application No. 5555, Baltimore & Ohio 
R. R. Co, et al. Authority granted to establish class 
and commodity rates from points on its line, Sheffield 
Junction to Mt. Jewett, Pa., inclusive via its own line, 
through Pittsburgh, Philadelphia and connections to New 
York and points taking same rates or basing thereon, 
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and lower than rates concurrently in effect from inter. 
mediate pointg. 

No. 293, Application No. 5377, of H. M. Hosmer, 
agent. The establishment of class and commodity rates 
to stations on line of the Midland Valley Railroad. 
Granted. 

No, 360, Application No. 5439, by the Kanawha & 
Michigan in its own behalf and in behalf of the B. & 0. 
S.-W. Authority granted to establish a rate of $1 per 
ton on coal from West Virginia fields to all stations on 
the B. & O. S.-W. between Oakley and Cincinnati, O. 

No. 366, Application No. 5187, by the M., K. & T. 
on its own and on behalf of the Wichita Falls & North- 
western. Authority granted to establish the same pro- 
portional rates from Kansas City to Mangum, Okla. 
on flour, corn meal and grits, corn chops, bran, corn 
and wheat as are concurrently maintained by the Chi- 
cago, Rock Island & Pacific. 

No. 372, Application No. 5512, on behalf of the 
carriers parties to E. Wyatt’s I, C. C. No. 2, Texas Basing 
Lines’ Tariff No. 2. Authority to establish rates on 
petroleum and petroleum products that will enable them 
to meet, on interstate routes, rates concurrently in 
effect on Texas intrastate routes, between Corsicana to 
El Paso via the Trinity & Brazos Valley, Rock Island 
and El Paso & Southwestern, without reducing rates 
to intermediate points in New Mexico. Denied. 

No. 380, Application No. 5496. Authority granted 
St. Louis & San Francisco to make rates by the longer 
line to meet short-line-haul competition at Elk City, 
Okla., by the Rock Island. 


No. 390, Application No. 5190. Authority granted 
Buffalo, Rochester & Pittsburgh to meet, by direct haul 
over a longer line, via Johnsonburg Transfer, Pa.; Erie 
at Dunmore, and Lackawanna &. Wyoming Valley, com- 
petitive conditions created at Scranton, Wilkesbarre, 
Pittston and Avoca, Pa., by the Central of New Jersey 
and the Delaware & Hudson in the transportation of 
bituminous coal, 


No. 369, Application No. 5465, Charleston & Western 
Carolina Railway Company et al. Permission granted to 
establish rates on fertilizer and fertilizer material from 
Beaufort and Port Royal, S. C., to points in Alabama, 
Arkansas, Florida, Georgia, Illinois, Kentucky, Louisiana, 
Mississippi, Missouri, North Carolina, Ohio, South Caro- 
lina, Tennessee and Virginia to meet competition from 
Savannah, 

No. 388, Application No. 5506, Tennessee Central 
Railroad Company. Authority granted to establish a 
rate of 15 cents on wagons, farm, log and lumber, K. D., 
minimum weight 20,000 pounds, from Hopkinsville, Ky., 
to Louisville, Ky., via Emory Gap, Cincinnati, New Or- 
leans & Texas Pacific Railway and Danville & Southern 
Railway. 

No. 389, Application No. 5536, West Shore Railroad 
Company et al. Authority granted to establish class and 
commodity rates on Wabash-Pittsburgh Terminal Com- 
pany and West Side Belt Railroad from points on lines 
of petitioner the same as those concurrently in effect 
on like traffic to Pittsburgh. 

N6. 391, Application No. 5543, Nashville, Chattanooga 
& St. Louis et al. Authority granted to establish rates 
on porch columns, C. L., from Sparta, Tenn., to Ohio and 
Mississippi River crossings lower than rates concurrently 
in effect to intermediate points, the basis to be two cents 
higher than rates on common lumber. 
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No. 393, Application No. 5537, of the New York Cen- 
tral & Hudson River Railroad Company et al. Authority 
granted to establish class and commodity rates on points 
of the Wabash-Pittsburgh Terminal Railway and West 
Side Belt Railroad on lines of petitioner same as those 
concurrently in effect on like traffic to Pittsburgh and 
other points in so-called 60 per cent rate territory. 

No. 392, Application No. 5312, Delaware & Hudson 
River Company et al. Authority granted to establish 
the following rates on anthracite coal: Prepared sizes, 
$3; pea, $2.75; buckwheat, No. 1, $2.65; Buckwheat, Nos. 
2 and 3, and Birdseye, $2.45 per gross ton from points 
in Pennsylvania to points in Maine, the same being lower 
than rates concurrently in effect to intermediate points. 





Switching Allowance Case Argued 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 8.—The complaint of 
the Chicago, Wilmington & Vermillion Coal Company of 
Thayer, Ill, against the Burlington was argued Wednes- 
day afternoon. The burden of the complaint is that the 
carrier refusing to either deliver cars or to assemble 
shipments of coal over the company’s spur track or to 
compensate complaintant for such service discriminates 
against the complainant, because the carrier does per- 
form that service for other operators and the carrier did 
put in and maintain switch connections, 

R. B. Scott, for the defendant, denied the jurisdic- 
tion of the Commission to make an order compelling the 
purchase and operation of the spur track, which he con- 
tended is the effect of the request made by the com- 
plainant, the power of the Commission terminating when 
it has ordered the making of switch connection. Mr. 
Scott said that, with regard to other mines, the Bur- 
lington owns the tracks and has the right to extend it 
to other mines and to haul other freight over them. He 
said that such an obligation to build and operate spur 
tracks to mines would be an appalling one. 

Commissioner Lane suggested that there should be 
but one kind of policy for all mines, not necessarily the 
purchase of spur tracks. Commissioner Prouty suggested 
that there is no question about the power of the Com- 
mission to correct wrongs for the future. It was con- 
tended that it is and has been the policy of the Burling- 
ion to develop the southern fields more than those around 
Springfield, the former furnishing a much greater freight 
tonnage, the coal being of higher grade and more generally 
desired in the domestic market of the Northwest. On 
that point, the attorney said, the Burlington feels it 
should be allowed to expend its money when and for 
What legitimate purpose it chooses. 


Luther Walter, for the complainant, on the demand 
for reparation, argued that the amount of reparation 
should be the sum which the complainant was compelled 
to pay which he would not have had to pay had the 


railroad operated the spur track for his clients as it did 
for other mines. 


RATIO MORE THAN 3 TO 1. 

San Francisco, Cal., December 8.—Comparative state- 
ments of the results obtained under a $3 state and $1 
interstate demurrage bureau rates, show, according to 
October reports, that 1.44 per cent of the state cars 


were held overtime in the state against 4.75 of the 
interstate. 
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WHARFAGE HEARING OVER 


Commissioner Harlan Holds Third Hearing on 
Charges and Practices at Galveston 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 8,—The third and prob- 
ably last taking of testimony in the Galveston wharf 
case was heard in the New Willard Hotel Wednesday 
and Thursday before Commissioner Harlan. 

Gentry Waldo, assistant general freight agent of the 
Southern Pacific, testified that it cost $1.20 to handle a 
car under conditions such as prevail at Galveston. He 
got that figure by dividing the whole cost of switching 
cars by the number handled by the wharf company for 
his company. Mr. Waldo said the Southern Pacific pays 
the Galveston, Harrisburg & San Antonio 50 cents a 
ear for handling them over the tracks of the Southern 
Pacific Terminal Company. On cross-examination by 
Judge Cowan, the witness admitted that the payment was 
probably a matter of bookkeeping. Mr. Waldo said he 
could not be sure as to that point, but he was inclined 
to agree to the proposition. 


W. F. McClure, general freight agent of the Galves- 
ton, Houston & Henderson, submitted figures as to in- 
creases that would be caused if the new tariff of the 
wharf company were permitted to go into effect. His 
conclusion from his tables was that if the wharf company 
were permitted to do as it proposed it would have the 
effect of driving the railroads out of the business of han- 
dling cotton bagging, cotton ties, wire nails and things of 
that kind, because the wharf charge, in some instances, 
notably wire nails, would be higher than the division 
received by the railroads on two-line hauls, Specifically 
he cited wire nails, where the division is 5 cents, and 
the wharf company thinks it should receive 6. In many 
instances the division would be exactly absorbed. He 
said that as a rule the Texas City division is on the 
basis of 4 cents for the railroad and 2 cents for the 
Texas City Terminal Company. Edward Harris, for the 
Texas City Terminal Company, brought out the fact 
that a conference at Dalas between the railroads, steam- 
ship companies and the terminal company, with a view 
to having a readjustment of terminal charges, broke up 
in what he called a barroom row and argument. 


J. S. Hershey, general freight agent of the Santa 
Fe, went into the history of Texas City divisions, show- 
ing that the Southern Pacific, to induce the Texas City 
Terminal Company to extend its lines to the Southern 
Pacific tracks, offered a larger division than other com- 
panies were paying, the result being an increase in the 
divisions. 

Answering a question, Mr. Hershey expressed the 
opinion that the divisions now made are unreasonable. 
He thought the advances proposed at Galveston were un- 
reasonable; that, in-comparison with the services per- 
formed at Texas City, the old $1.75 was sufficient. He 
added the opinion that the service performed by the 
Galveston Wharf Company is a switching and not a 
common carrier transportation service. 


“I don’t think the wharf company is entitled to a 
division of a through rate.” 

In answer to questions by Mr. Harris, Mr. Hershey 
said he deemed the divisions with the Texas City Ter- 



































minal Company to be excessive. He refused to agree 
to comparisons between the wharf company’s service 
and the belt line service at Chicago. 

Edward Harris, for the Texas City Terminal Com- 
pany, had the witness admit that the Texas City Ter- 
minal Company has a railroad, operates a passenger 
coach, an express service and a telegraph line. 

“But, because the company has those things, I don’t 
admit that it operates a railroad,” said Mr. Hershey. 
“I want only facts,” objected the attorney. 


Judge Cowan, on cross-examination, endeavored to 
have Mr. Hershey point out some place where there is 
as expensive a terminal property as that at Galveston, 
where there is as low a rate as the Galveston Wharf 
Company gets. Mr. Hershey insisted that for the kind 
of service performed by the wharf company, terminal 
rates at many points are as low or lower. 

Mr. West, of the Missouri, Kansas & Texas, caused 
the witness to say that the Texas commission, for a 
haul as long as that performed by the wharf company, 
allows a rate of $1.50. 
























































Wednesday Afternoon Session. 


At the Wednesday afternoon session Mr, West testi- 
fied that that, road consented to the divisions demanded 
by the Texas City Terminal Company because it deemed 
it desirable to get business to and from that port. The 
Katy regards the Texas City business as practically a 
part of the Galveston proposition. 


On a whole year’s business, Mr. West said the figures 
show that the cost of doing business at Texas City is 
about six cents greater than at Galveston. That, he 
thought, came about as near making the two ports equal 
as possible, because another year’s business might show 
a cost in favor of Texas City. 

Mr. West could not see how such a small difference 
could be considered discrimination in favor of Texas 
City. He said that in protesting against the increase of 
the rates of the wharf company he did not take into 
consideration whether the wharf company’s land is worth 
$18,000 an acre or 18 cents. In answer to a question by 
H, H. Haines, he said he had read and reread the Com- 
mission’s decision in the Houston differential matter, and 
thus far he has not been able to find out what it means. 

Assistant General Freight Agent Brown of the Trin- 
ity & Brazos Valley said it costs his company 2.82 cents 
per 100 pounds to do business at Galveston and 3.04 at 
Texas City. 


Thursday Session. 


Thursday N. N> Leach, traffic manager of the Texas 
& Pacific and the International & Great Northern, filed 
tables ‘showing the cost per car of handling business at 
Galveston and Texas City, making comparisons of costs 
over the Galveston, Houston & Henderson tracks and the 
Santa Fe. He said the cost is lower on the Santa Fe 
because it has its own terminals. H. H. Haines read 
an extract from a letter written by Mr. Leach, in which 
he suggested divisions for the Houston & Brazos Valley, 
50 per cent higher at Belasco than at Texas City, the 
purpose of Mr. Haines seeming to be to convey the 
impression that the railroads, by offering the higher 
divisions, were trying to develop another port to be used 
in later squeezing down divisions. 

R. D. Parker, engineer for the Texas railroad com- 
mission, in behalf of the Commission, submitted a valua- 
tion of the physical property of the Galveston Wharf 
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Company. The statement was made that the Texas com. 
mission desires to furnish for the use of the federa] 
body all the data concerning the wharf company because 
of the pendency of the question as to which body has 
jurisdiction over the rates of the wharf company. His 
valuation is $10,275,955, which is $858,227 higher than a 
valuation made by a former engineer of the Texas com- 
mission. He said that the increase is due entirely to a 
higher valuation placed on the land used by the wharf 
company. The value of the land has increased, and will 
continue to do so as the city develops. 


R. C. Watkins, the right-of-way agent in Texas of 
the Harriman lines, submitted a valuation of the South- 
ern Pacific terminals at Galveston so that a comparison 
with the valuation placed on the wharf property by the 
Texas commission’s engineer might be made. He esti- 
mated the land to be worth $2,826,120 and the docks 
$1,140,770. Judge Cowan asked Mr. Watkins if a good 
deal of the land of the Southern Pacific terminals is not 
so situated that a man would need long rubber boots 
to step it off. The witness admitted that a man would 
need long legs to make a close personal inspection, but 
he suggested that when slips are cut in the debris makes 
all that land good. Mr. Cowan also brought out the fact 
that the wharf company’s property is in the heart of 
the business district, while that of the Harriman terminal 
is far away from the business center. 

Jesse Dunn, superintendent of the wharf company’s 
railroad department and formerly yardmaster for the 
Galveston, Houston & Henderson, testified that the 
wharf company does more switching than the G., H. & H.; 
that it has better engines; that its operations are more 
dangerous because it crosses streets where there are 
thousands of people passing every day, and, in fact, that 
in comparison with the wharf company’s yards and 
activities the G., H. & H., his former employer, is not to 
be deemed in the same class. 

J. H. Hill, manager for the G., H. & H., Mr. Dunn’s 
former superior, put him through a series of questions, 
each tending to show that, while it is Mr. Dunn’s opinion 
that the wharf company does a more costly switching 
service than the railroad, the record shows that the 
wharf company’s engines of the same type as the raii- 
road’s engines are not able to haul as many cars, on the 
average, as the wharf company’s. When the cross- 
examination of Mr. Dunn was completed the attorneys 
for the railroads said they would put in a little testimony 
in rebuttal at the afternoon and then close the case. 


Lemon Tariffs Held Up 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. ©. 

Washington, D.C., December 8.—The Commission yes- 

terday suspended until April 3, 1912, various tariffs which 

proposed advances in the rates for the transportation 

of lemons in carloads from points in California to points 

in Colorado, Utah, Montana and other interstate points. 
The bills under suspension include the following: 


Pacific Freight Tariff Bureau, Local and Joint Freig! 
Tariff No. 58; F. W. Gomph, agent, I. C. C. No. 87. 

Southern Pacific Company, Supplement No. 14 to Joi! 
Freight Tariff No. 286, Supplement No. 14 to I. C. C. No 319! 

Pacific Freight Tariff Bureau, Supplement No. 8 to Joint 
Freight Tariff No. 52, F. W. Gomph, agent, Supplement No. * 
to I. C. C. No. 58. 

Southern Pacific Company, Supplement No. 9 to Joint 
Freight Tariff No. 287, Supplement No. 9 to L C. C. No. 3205 


The tariffs were to go into effect Saturady. 
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EARNINGS SHOW UP BETTER 


September Returns of Steam Roads Show Small 
Decline in Net Operating Revenues 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 8.—September returns 
of steam railroads representing 93 per cent of the mile- 
age in the United States, according to the latest statis- 
tical bulletin of the Bureau of Railway Economics, 
show a decrease of only 59 cents per mile in net oper- 
ating revenues, as compared with figures for September, 
1910. This is a percentage loss of only one-tenth of one 
per cent. Operating revenues per mile in September, 
1910, were 5.3 per cent less than in 1909. 

The total operating revenues for the month amounted 
to $245,914,342. Compared with September, 1910, these 
show an increase of $161,730. That this increase was 
due exclusively to the increase in mileage of these roads 
in 1911, as compared with 1910, is proven by the fact 
that when reduced to a per mile basis for the two years, 
total. operating revenues show a decrease. Thus total 
operating revenues per mile of line amounted to $1,082 
in September, 1911, and $1,097 in September, 1910, a 
decrease for 1911 of $15, or 1.4 per cent. This decrease 
resulted from a decrease in freight revenue of $12 per 
mile, and in passenger revenue of $5 per mile. 

Operating expenses totaled $156,997,223, or $974,474 
less than in September, 1910. Operating expenses per 
mile amounted to $691, compared with $705 in September, 
1910—a decrease of $14 per mile, or 2 per cent, which 
was due to decreases in all the primary operating ex- 
pense accounts except that of maintaining equipment. 
In the cost of maintaining way and structures there was 
a decrease of $6 per mile, or 4.2 per cent, while the 
cost of conducting transportation declined $7, or 2.1 per 
cent, 

The net revenue for each mile of line for each day 
of September averaged $13.04, as compared with $13.06 
for September, 1910. 

Taxes amounted to $9,610,856, or $42 per mile, an 
increase of 8.5 per cent over September, 1910. 


The operating ratio for September was 63.8 per cent, 
as compared with 64.7 per cent in August, 1911, and 64.3 
per cent in September, 1910. 

The western group of railways show a decrease in 
total operating revenues per mile as compared with 
September, 1910, of 4.7 per cent, and the eastern group 
a decrease of 0.2 per cent, while the operating revenues 
per mile of the southern group increased 6.7 per cent over 
September, 1910. Operating expenses per mile decreased 
1.4 per cent on the eastern railways and on the western 
railways 4.6 per cent, but increased on the southern 
railways 4.8 per cent. The cost of maintenance of way 
and structures shows a decrease per mile in every group. 
Net operating revenue per mile in the western group 
declined 4.8 per cent, while that of the eastern group 
increased 2.2 per cent, and that of the southern group 
10.6 per cent. Taxes increased in all the groups, the 
increase per mile amounting to 6.3 per cent in the west- 
ern group, 7.7 per cent in the southern group, and 10.8 
per cent in the eastern group. 

When the returns for the nine months of the cal- 
endar year 1911 are compared with those of the corre- 
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sponding months of 1910, they show decreases in total 
operating revenues per mile of 3.1 per cent, and in net 
operating revenue per mile of 5.5 per cent. The greatest 
relative decrease in net operating revenue was that of 
10 per cent in the western group. 


Comparison of the returns for the three months of 
the fiscal year 1912 with those of the corresponding 
months of the fiscal year 1911 shows a decrease in total 
operating revenues per mile of 1.8 per cent, and in net 
operating revenue per mile of 1.1 per cent. The con- 
siderable decrease of 8.8 per cent in the net operating 
revenue per mile of the western group contrasts with in- 
creases of 4.6 per cent in the eastern group and 7.9 per 
cent in the southern group. 


Iron Ore Rates Up 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 8.—Argument in the 
complaint brought by Joseph E. Thropp against the 
Pennsylvania Railroad, asking for a rate of $1.25 on iron 
ore from Buffalo to Mt. ‘Dallas and Saxton for eastern 
markets, was heard by the Interstate Commerce Com- 
mission Wednesday; the present rate is $1.45. 


Claim is made that these rates should be lined up 
with rates from the Connellsville district, but this plea 
Geo. Stuart Patterson, for the Pennsylvania Railroad 
Company, styles “preposterous” in view of the enormous 
increase in output of the Connellsville mines. It was 
also claimed by complainant that he is also at a 
disadvantage in that he performs all _ switching, 
shifting and handling of cars and receives no allow- 
ance for so doing, whereas allowances are made vary- 
ing from $2.25 to $1.25 per car. Mr. Patterson called 
attention to the fact that this rate includes all dock 
charges at Buffalo, tlie docks being owned by the Penn- 
sylvania itself. The handling at that point costs to-day 
20 cents per ton before ever a wheel is turned; it also 
includes the absorption of switching rates at Buffalo. 
Railroad counsel averred that there is not the slightest 
shred of evidence which makes this rate unreasonable 
per se. The rates have been made up on actual per- 
formances, as to source of supplies. 

Mr. Patterson also made the statement that the 
time is rapidly coming when rates will not be reduced 
for the benefit of some personal interest when no com- 
munity benefits would accrue, although that is not to be 
construed as meaning that the Commission will not have 
the right to correct wrongs where they really exist. 


SWITCHING CASE UP TO-DAY. 


St. Paul, Minn., December 8.—Another hearing on 
the application of the Great Northern road for permission 
to abandon he switching rate of $1.70 per car on grain 
between Minnesota Transfer and Minneapolis is set 
before the railway and warehouse commission to-day. 
The Northwestern Elevator Company protests on the 
ground that if the application is granted the company 
will be compelled to pay 2 cents a hundred pounds for 


the service, which will increase the cost of transporta- - 


tion between Minneapolis and the transfer fully $12 


a Car. 



















































1006 





LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 

General Counsel, The Traffic Service Bureau. 

In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington. D. C. 
Liability of Carrier for Loss by Act of God Not Occurring 

but for Unreasonable Delay. 

Louisiana.—“There was shipped from A to B, inter- 
state, car of potatoes, and the carriers claim that a rea- 
sonable length of time for the service between the two 
points is from three to four days, but the car was actu- 
ally en route seven days. During the movement the tem- 
perature dropped to freezing and the potatoes were dam- 
aged to such an extent that they had to be sold at a 
sacrifice, resulting in a great loss to shipper. If ship- 
ment had been delivered within the four days the po- 
tatoes would not have been damaged, as the freeze 
occurred after the expiration of four days after shipment 
Was out. Has shipper, under fhe law, the right to recover 
damages, based upon the invoice value at point of origin, 
and the price they had to sacrifice the potatoes at ac- 
cotint of the delay in transportation by the carriers?” 

Different views of this question have been taken by 
the courts. It is maintained in those cases which hold 
that the carrier is not liable; that, while the loss might 
not have happened but for the delay, the carrier is 
responsible only where its negligence was the proximate 
cause of the loss; that where an act of God has inter- 
vened, it cannot be said that the carrier could have 
foreseen and anticipated that the goods would be over- 
taken by such a casualty as a natural and probable con- 
sequence of the delay, and that the delay is therefore 
but the remote cause of the loss, and the carrier must 
accordingly be excused from liability. It would, however, 
be different if it were usual to have freezing weather at 
the time of the year and place through which the ship- 
ment moved. Courts holding that the act of God being 
the proximate, and the delay of the carrier only the 
remote, cause for the loss, and should be excused, are 
those of Mississippi, Virginia, Texas, Missouri, Ohio, 
Massachusetts and the United States Supreme Court. 
The contrary view, taken by the courts of Minnesota, 
Wisconsin, New York, Illinois, Michigan, Iowa and Ala- 
bama, is that nothing is better settled than that in case 
of an unnecessary delay a carrier will be liable, no 
matter what the immediate cause of the loss may have 
been, because the law will trace the loss back to the first 
fault and will there fix the liability for it. The view 
taken by the latter-named courts seems to be the better 
law, 

As to the measure of damages, in the absence of any 
contrary provision in the bill of lading. it is usually the 
difference between the market value at destination when 
the goods should have arrived and their value as actu- 
ally delivered. 

oe * a 
Sale of Goods to Satisfy Carrier’s Lien. 


Michigan.—“Your answer to ‘Missouri,’ under caption 
of ‘Who Is-Liable for the Freight,’ on page 790 of THE 
TRAFFIC WorLD of November 4, 1911, and your answer 
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to ‘Maryland,’ under caption of ‘Disclosing Information 
Concerning Shipments Sold to Pay Carrier’s Charges, 


appearing on page 881 of said publication: In the case 
of carload shipments of slack coke being refused by 
consignees after arrival at destination, and refusal of 
shippers to furnish disposition orders thereon, what alter. 
native has the carrier but to dispose of the contents of 
such cars with a view to avoid further delay and expense, 
as well as reserving sufficient amount to pay lawfully 
accrued charges up to the time of sale? 

“In this connection, what is your opinion relative to 
the payment of charges on refused carloads of coal of 
the nature above referred to, in the event of it develop- 
ing that amount realized by sale will not fully take care 
of the freight and demurrage charges? Is the carrier 
obliged to fall back on shipper for amount of deficit?” 

A carrier’s lien is ordinarily nothing more than a 
right to retain possession of the goods until transporta 
tion charges have been paid or tendered. In order to 
justify the act of the carrier in making a sale of the 
goods, the necessity for the sale must be shown, usually 
arising from the perishable nature of the property, or 
that it was not possible to proceed with its transporta- 
tion or to store it, and that the carrier has acted in 
good faith and with sound discretion. Even under all 
these circumstances, whether these conditions exist to 
justify the sale is a question of fact to be determined 
by a jury. This is the common law, but a number of 
states have by statute authorized the carriers to sell the 
goods for their charges upon them. Where there is 
such a statute, its provisions must be strictly complied 
with, the sale must be fairly conducted, and held at the 
time and upon the notice provided by the statute. 

Answering your second question, it is our opinion 
that a carrier can hold the shipper for the freight, stor- 
age and demurrage charges, unless the bill of lading 
provides otherwise. It is true that in law the carrier 
has no lien on the goods for charges accruing subsequent 
to arrival of shipment at destination point, but this 
fact does not relieve the shipper from the obligation oi 
paying all charges lawfully due. This, on the ground 
that the original contract entered into between the 
shipper and carrier, lawfully obligates the shipper to 
pay the carrier all of such charges as naturally grow out 
of the carrier’s agreement to transport the goods. For 4 
further review of this particular question, refer to article 
entitled “Consignor Liable for Freight and Storage,’ ap 
pearing on page 968 of December 2, 1911, issue of Tu 
TRAFFIC WORLD. 

* * * 
What Time Reasonable in Transporting and Delivering 
Goods. 

Louisiana.—““There was shipped from C to D, inter- 
state, car of potatoes. The shipment took an unusually 
long time to reach its destination, and after it did reac. 
its destination delivery was not made promptly to con- 
signees by the carrier for some unaccountable reason, 
and consignees endeavored for six days after arrival 0! 
ear to get carrier to place same for unloading and did 
not get same placed for unloading until the sixth day 
after arrival, regardless of the fact that consignees asked 
carrier each day to make delivery. During the delay the 
potatoes were deteriorating in value, the market pric’ 
went down and the potatoes had finally to be delivere/ 
at the prevailing market price when delivery was final! 
made by the carrier, which caused a heavy loss to the 
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shipper. Under the circumstances cited above, do you not 
think that shipper is entitled, under the law, to recover 
damages to the extent of the amount between the invoice 
price and the sacrifice price at which the potatoes were 
sold on account of the delay on the part of the carrier 
in making delivery?” 

A carrier receiving perishable property for transpor- 
tation is bound to forward it immediately to its destina- 
tion and make prompt delivery, But itis not every delay that 
ig actionable. What is a reasonable time within which to 
make delivery must be determined by the length of the 
journey, the weather, the state of the roads, the season 
of the year, the amount of business, if from any cause 
there should be an unusual influx of freight, and thus 
cause delay in placement of car or delivery, and any 
other circumstances which may properly be taken into 
consideration by a jury in finding whether a carrier has 
been guilty of unnecessary or improper delay. The 
question of delay is always one of fact to be determined 
by a jury. For every unreasonable and negligent delay 
in delivery, the carrier is liable. If the goods are in- 
tended for sale in the market at destination, the general 
tule by which the damages are to be computed, if the 
goods have fallen in market value during the delay, or 
if they have depreciated in quality because of the delay, 
is the difference between the market value when the 
goods should have arrived and the value at the time of 
their delivery, the carrier being liable to the extent of 
the depreciation. If the bill of lading provides that the 
amount of loss shall be computed on the basis of the 
invoice price at point of origin, that will govern. 

cd *” * 
Carrier Not Obliged to Collect Undercharges From 
Consigneée. 

Arkansas.—“A member of this bureau has been 
called upon by a certain carrier to pay an alleged under- 
charge on an interstate shipment originating at this 
point, the undercharge having occurred through the car- 
rier failing to collect the full amount of the proper 
freight charges at destination, and before delivering the 
shipment. It has not been shown that the carrier has 
made any attempt, or, if made, with what success, to 
collect the amount from consignee. The goods compris- 
ing the shipment were sold f. o. b., this city, and the 
freight charges to destination were no part of the con- 
tact or agreement of purchase. Should the consignor 
be required to pay the alleged undercharge?” 

In Ruling 314, Conference Rulings Bulletin No. 5, the 
Commission stated that it could not determine in any 
case which party, consignor or consignee, is legally liable 
for the undercharges, that being a question determinable 
only by a court having jurisdiction and upon the facts 
of each case. Now, the courts almost invariably hold 
that the earrier can look either to the consignor or con- 
Signee for the payment of the freight, and that if the 
consignee fails to pay, that the consignor is liable, unless 
the carrier has entered into a new contract with the 
consignee, by which it may forfeit its right to resort to 
the consignor, as if the carrier acted in any wise to indi- 
Cate that it relied solely upon the personal responsi- 
bility of the consignee. The mere failure of the carrier 
to collect the full amount of the freight charges from 
the consignee would not operate as a waiver of balance 
of claim against the consignor. Neither does the fact 
that the goods were sold f. o. b., point of origin, affect 
the carrier’s claim against the consignor, inasmuch as 
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the carrier has the legal right to demand prepayment of 
freight charges in any instance, or to waive its lien 
upon the goods by delivery and hold the consignor liable 
upon the contract of shipment. 


Action Up to Association 





Members of the Illinois Manufacturers’ Association 
met in conference yesterday afternoon to consider the 
effect, of the recent decision of the Interstate Commerce 
Commission on Missouri River rates. It is understood 
that it was decided to recommend to the directors that 
the association should be empowered to take such action 
in the premises as would protect the rights and interests 


= of Illinois shippers. 


The decision, which appeared in full in THe TRAFFIO 
Worip for November 25, 1911, authorized a 55-cent first 
class scale between the Mississippi and Missouri rivers 
on all traffic originating east of the Indiana-Illinois state 
line. Heretofore, this traffic, with the exception of 
that from Atlantic seaboard territory, has paid a 60-cent 
scale. Seaboard traffic, under the Burnham-Hanna-Mun- 
ger decision of 1908, enjoyed a 51-cent scale. Complaint 
was made that this scale discriminated against the C. 
F. A., Carolina and Southeastern territories, and when 
the question was again considered one scale was made 
applicable from all this territory. 


Chicago and other Illinois points selling on the Mis- 
souri River pay through rates, Western Classification. The 
present adjustment gives firms east of the [Illinois-Indi- 
ana line, selling in competition with [linois concerns, 
lower rates than they have heretofore enjoyed, without 
any change in the Chicago adjustment to the points of 
consumption. It is said that this new alignment will 
be felt particularly in the steel trade, where Illinois 
jobbers and mills are forced to sell on a Pittsburgh 
basis. Houses in this line will now be selling against 
Pittsburgh when Pittsburgh has the benefit of rates 2 
cents lower than it formerly enjoyed. 


STATE BOARD FIXES CEMENT RATES. 


Austin, Tex., December 8.—The railroad commission 
Las ordered that the rates on cement from El Paso to 
all points in- common point territory (as defined in gen- 
eral tariff of class rates No. 3 or subsequent issues) shall 
be 23 cents, except that the rate to Galveston shall be 
two cents higher. To points in differential territory on 
lines other than the Texas & Pacific and Galveston, 
Harrisburg & San Antonio Railway, on shipments mov- 
ing more than 250 miles the rate shall be made by add- 
ing to the 23-cent rate the class D differential rates 
named in general tariff of class rates No. 3 for the short- 
est mileage in differential territory on such lines. 


WOULD BAR CANAL TO RAIL SHIPS. 


Washington, D. C., December 8.—Representative Rob- 
erts of Nevada has introduced a bill in Congress which 
denies the right to navigate the Panama Canal to any 
ship owned or controlled by a railroad company. Any 
railroad officer who violates this provision or permits it 
to be done shall be fined not less than $1,000 nor more 
than $10,000 or imprisoned for not less than one month 
nor more than twelve months, or both, in the discretion 
of the court. 
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On Railway and Other Questions of National and Local Interest, 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editoria 
here carries with it neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureay, 





The Commerce Court is unable to find in the federal 
railway law anything conferring on the Interstate Com, 
merce Commission authority to divide the United States 
into freight zones, and to apply percentage principles 
when fixing ratés on traffic between those zones. So the 
court has invalidated the Commission’s orders in what 
are called the intermountain cases. Great is the appar- 
ent reason for rejoicing among those who regard the 
Commission as a nuisance. 


But the far-seeing railroad man will not join in 
those rejoicings. On the contrary, when he analyzes 
and fully considers the decision, he will see clearly that 
it is against rather than in favor of the railroad in- 
terests, because of the practical certainty, if the decision 
is upheld by the Supreme Court, that the whole railway 
question will be reopened in Congress, The railroads 
are just emerging from the consequences of a pratracted 
struggle that has done them no good and do not want 
it renewed. It will be renewed if the courts shall find 
holes in the law and interpret it as not conferring on 
the Interstate Commerce Commission the general con- 
trol over railway rates that Congress believes’ it was 
lodging with it. Railroads have been adjusting them- 
selves to the new system—not a few of them have inti- 
mated that perhaps, after all, it was better than the 
old way. To reopen the whole matter—this is something 
good neither for the railroads nor the country. 


The mind runs back to the decision that was the 
beginning and the cause of the recent destructive rail- 
way agitation. When the first interstate commerce law 
was passed, in 1887, there was a universal supposition. 
It was supposed that when there was conferred on the 
Commission authority to declare a particular rate un- 
reasonable there was conferred authority to declare 
what was a reasonable rate. It is impossible to identify 
something as unreasonable without previously fashion- 
ing in the mind a concept of reasonableness. Yet the 
courts solemnly held that, while Congress had given to 
the Commission power to set aside a rate, Congress had 
given to the Commission no power to substitute another 
for it. 

Many railway men rejoiced over this absurdity and 
thought it would endure. It didn’t. After a prolonged 
agitation that went into other matters, the law was 
amended. It would have been much better for the rail- 
ways if the courts had been able to construe the orig- 
inal law according to the intent of Congress. During 
the 15 years that the Commission was powerless railroad 
evils grew up that otherwise would not have gained 
a start. 

Congress indubitably believed when it passed the 
new railway act that it had conferred on the Interstate 
Commerce Commission authority such as was exercised 
in the intermountain cases. It believed it was equipping 


the Commission with all needful powers with respect 
to determining under what circumstances and to what 
degree the railroads could charge more for a short than 
for a long haul. But everyone, it appears, was wrong, 
The court finds a big gap in the law and that the 
Commission may not establish general regulations con. 
cerning long and short hauls. The court is good enough 
to say that the Commission can do the thing if it 
proceeds in a way different from the one it selected, 
but it may not proceed in the way that it deems prac. 
tically best. 


The decision of the Commerce Court, if it is sus. 
tained by the Supreme Court, will unsettle a settlement. 
It will bring on another railway agitation. Congress 
will inevitably seek to patch up the law. The tountry 
is committed to the principle of control over railway 
rates, subject to the conditional prohibition against con- 
fiscation, by the Commerce Commission. The judicial 
dams from time to time set up but increase the danger 
when they are swept away.—New York Globe. 

ok * * 


There has never been an order issued by the Inter- 
state Commerce Commission upon any matter relating 
to interstate traffic until after full hearing has been had 
and both sides have been given an opportunity to present 
both the facts at their disposal and their arguments 
for and against the proposed action. In but few cases 
has any one other than the transportation companies 
been given a hearing by the Commerce Court before 
that court has practically nullified the effect of the 
Commission’s orders through the granting of restraining 
orders directed against the Commission. 


The people of the great inland regions of the West 
have long been subject to gross discrimination at the 
hands of the railroads. The infamous “back haul” 
through which the citizen of Billings was compelled to 
pay freight upon shipments from the Mississippi River 
at the Seattle rate plus the rate from Seattle to Billings, 
has been an iniquity which seems to have been rec 
ognized by all and acknowledged by everyone except the 
railroads and the members of the Commerce Court. 

The Dixon long and short haul clause in the inter 
state commerce bill seemed to be the solution of the 
matter, and when Spokane and other cities brought suit 
before the Interstate Commerce Commission for the cor 
rection of the manifest evil, the Interstate Commerce 
Commission, with the additional power for good col 
ferred by the Dixon clause, attempted to do justice to 
the inland cities. 

Relief to the shippers seemed near, for the date for 
the execution of the orders of the Interstate Commercé 
Commission seemed near at hand, when the Commerce 
Court intervened in behalf of the roads and, upon ex 
parte hearing, if, indeed, there was any: hearing at all, 
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the Commerce Court issues an injunction, and the mat- 
ter is hung up for several months, if not for years, 

It might have been thought that the Commerce 
Court would be a good thing in other ways than merely 
the providing of fat jobs for aspiring jurists, but when 
one stops to consider the penchant which the-court dis- 
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and lumber transportation, and there is no public neces- 
sity for the operation of the railroad during the period 
in which operation will be suspended. 


New Physical Valuation Bill In 

























erest, plays for interfering with the Interstate Commerce Com- Washington, D. C., December 8.—A physical valuation 
mission Whenever the railroads feel aggrieved, there bill, the terms of which have been embodied in other 
editorial would seem to be justification in the declaration of Rep- measures of that character, was introduced in the House 
Bureau, resentative Sims of Tennessee that it is about time -Thursday by Representative Esch of Wisconsin, who, 
for the Commerce Court to be abolished so that the with Senator Townsend of Michigan, was the author of 
railroads may themselves settle matters in the good old the more or less celebrated Esch-Townsend railroad rate 
way without the government being put to the expense regulation bill of 1905, and which became the foun- 
respect Mi of a Commerce Court.—Billings (Mont.) Gazette. dation for the legislation enacted in 1906. The bill 
to what authorizes and directs the Commission to make such a 
Ort than valuation as of January 1, 1912, in conformity with the 
} Wrong, Classification of Expenditures for Road and Equipment 
hat the Rule of the Commission. The Commission is given all 
Ms con: Craffic¢ World Changes necessary power to require railroads to submit books, 
enough - contracts, and, in fact, any and all data that might throw 
saul R. C. Fyfe has been appointed chairman of the West- in iy prc saree er to punish officers who 
“a eae ern Classification Committee, vice the late F. O. Becker. bes ap , ae 
~~ Mr. Fyfe will still retain his membership on the Com- Before the valuation is finally adopted, a protesting 
mittee on Uniform Classification. railroad shall be given opportunity to point out wherein 
is sus A. S. Dodge has been appointed superintendent of the valuation is incorrect. The Commission shall. de- 
tlement. the Western Railway Weighing Association and Inspec- cide whether it is or is not in error, and when a final 
Yongress tion Bureau, vice the late F. O, Becker. determination is reached notice shall be given the car- 
country E. F. LeFaivre has been appointed commercial agent rier. The final valuation shall be deemed prima facie 
railway of the Frisco Lines, with headquarters at Minneapolis, evidence as to the value of the property in all proceed- 
nst con Minn. ings before the Commission. 
judicial R. Hosburg has been appointed traffic manager of 
danger -H the Interstate Stock Yards Company of Toledo, O. Mr. Traffic Men Have Election 
Hosburg was formerly connected with the Pittsburgh 
Union Stock Yards Company. Members of the Chicago Transportation Association, 
e Inter. R. L, McKee has been appointed commercial agent at an annual election held Monday, this week, selected 
relating of the Louisiana Railway & Navigation Company (Eden- ihe following officers for the year: 
een had born Line), with headquarters at Little Rock, Ark. The President, Frank T. Scanlan, Northern Michigan 
present position of traveling freight agent at that point has Transportation Company; vice-president, Ray F. Clark, 
suments been abolished. Canadian Northern Railway; secretary, H. E. MacNiven, 
oo A. G. Bantly has been appointed commercial agent joseph Stockton Transfer Company; financial secretary, 
mpanies of the Chicago, Milwaukee & Puget Sound Railway Com- George H. Brown, Grand Trunk Railway; treasurer, J. W. 
before pany, with headquarters at Everett, Wash. Betts, New York Central Lines; trustees—John Bickel, 
of the S. X. Newman has been appointed general traffic pyluth, South Shore & Atlantic Railway; J. A. Angell, 
training manager of the National Traffic Bureau, Inc., New York (Cotton Belt. Route; H. A. Boomer, American Cross Arm 
City. Mr. Newman was formerly with the Merchants’ (Company; George S. Thacker, Chicago, Milwaukee & St. 
ie West Dispatch Transportation Company and New York Cen- payj Railway, and L. H. Mann, Southern Railway. 
at the tral Lines. . Another record was broken by the association when 
c haul” Announcement has been made of the following ap- the applications for membership of 109 traffic men, rail- 
elled to Pointments by the Atlantic Coast Line Railroad Com- j;oaq and industrial, were read and accepted. 
i River pany: James Menzies, freight traffic manager; C. McD. J. J. Bloomer resigned as chairman of the publicity 
Billings, Davis, general freight agent of the lines south of committee and editor of the monthly publication, “The 
en ret Charleston, S. C., and Robert M. Nash, assistant general feadlight,” 
ept the freight agent. The first two officers will have head- 
ourt. ~~ at Savannah, Ga.; Mr. Nash, at Wilmington, HANDLES 29,348 CARS. 
e inter: . C. ° . 
of the J. P. Main has been appointed general manager in Salt Lake City, Utah, December §8.—During the month 
zht suit charge of operation and traffic of the Detroit & Toledo of October, the 21 roads members of the Intermountain 
the cor Shore Line Railroad. The position of superintendent and Paaerrege Daren reported 39,348 cars, The average 
novel traffic manager has been abolished. detention on the different lines ranged from 0.59 to 5.20. 
od con- 
stice to ALLOWS LINE TO SUSPEND OPERATION. OVER 170,000 CARS REPORTED. 

Albany, N. Y., December 8 —The public service San Francisco, Cal., December 8.—The twenty-nine 
late for commission, second district, has authorized the Glen- roads members of the Pacific Car Demurrage Bureau 
mmerce feld & Western Railroad Company to cease operation reported 171,045 cars during October, of which 3,603 were 
mmerce of its railroad from December 20, 1911, to May 1, 1912, held overtime. Figures for the same month in 1910 
pon ex- The railroad in question is largely devoted to logging were 158,454 cars reported and 2,907 held overtime. 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Cable Co., The vs. C. & N. W. et al 


(4568). 

Complainant alleges that the 
rates of $1.33 to Atlanta, Ga.; $1.30 
to Jacksonville, Fla.; $1.14 to Birm- 
ingham, Ala.; $1.11 to Knoxville, 
Tenn. and $1.38 per 100 Ilbs., to 
Macon, Ga., as charged by defend- 
ants on various shipments of pianos 
from St. Charles, Ill., are excessive, 
unreasonable and unjust and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and 
desist from said violation to put in 
force more reasonable and just 
rates and asks reparation in the 
sum of $20.34. 


Central Commercial Co., The, vs. Tal- 


lahassee & M. Co., Western Ry. of 
Ala., Sou. Ry., C., N. O. & T. P. Ry. 
and C., I. &L. R. R. (4567). 

Complainant alleges that during 
the month of July, 1909, it shipped 
a carload of rosin from Tallahassee, 
Ala., to Chicago, Ill., charges as- 
sessed and collected being $285.82. 
based on a rate of 62 cents per 100 
pounds. 

Complainant alleges said rate to 
be excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 


the sum of $133.69. 


Eagle Pass Lumber Co., The and 


International Sash & Door Co., The 
vs. National Railways of Mexico. 
G. H. & S. A. and M. K. & T. (4570). 


Complainants allege that the 
first-class rate of $2.08 per 100 
pounds; and the commodity rates 
$1.24 and $1.15 on hardware and 
common window glass, respectively 
from points taking Houston, Texas 
common point rates to C. P. Diaz, 
Coali, Mexico, are excessive, unrea- 
sonable and unjust and prays that 
after due hearing and investigation. 
defendants be made to answer such 
charges to cease and desist from 
said violation to put in force more 
reasonable and just rates and for 
such further orders as the Commis- 
sion may consider complainants en- 
titled to. 


Justice, C. G., Co. vs. P. R. R. (4566). 


Complainant alleges that in the 
course of its business it shipped 
from various southern points to Al- 
toona, Pa., for icing, various car- 
loads of tomatoes in order that same 
might be shipped to seaboard points 
in good condition. 


Complainant alleges that it has 
been assessed by defendant the sum 
of $5 per car for diversion at Al- 
toona, which charge it alleges to be 
excessive, unreasonable and unjust. 


Complainant prays that after due 
hearing and investigation defendant 





be made to answer such charges, to 
cease and desist from said violation, 
and asks reparation in the sum of 
$180. 


Lake Charles Oil Co., The, vs. P. & I, 


E. (4565). 


Complainant alleges that the rate 
of 18 cents per 100 pounds, as 
charged by defendant on petroleum 
and petroleum products from Corap- 
olis, Pa., to Milwaukee, Wis., is ex- 
cessive, unreasonable and unjust in 
that it exceeds the rate of 16 cents 
per 100 pounds, which rate com. 
plainant believes to be a reasonable 
charge for the haul. 


Complainant prays that after due 
hearing and investigation defendant 
be made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $133.69. 


United States Portland Cement Co. 
The, vs. Union Pac., C., B. & Q 
and Nor. Pac. (4569). 


Complainant alleges that rates 
charged by defendants on cement 
from Yocemento, Kan., to various 
Montana points are excessive, unrea- 
sonable and unjust, and prays that 
after due hearing and investigation 
defendants be made to answer such 
charges, to cease and desist from 
said violation, to put .n force more 
reasonable and just rates, and asks 
reparation in the sum of $380. 





—— A » 








Argues Discrimination Case 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 8.—Arguing for the 
complainants in the case of B. L. Gillis & Son, W. E. 
Sheppard & Co. and Turner Bros. Company against the 
Philadelphia, Baltimore & Washington and the New York 
Philadelphia & Norfolk, before the Interstate Commerce 
Commission, Wednesday, F. Leonard Wailes said that the 
carriers discriminate against Salisbury, Md., where his 
clients do business, in handling sugar for the Delaware 
peninsula, in favor of Norfolk, Va., and Dover, Del. He 
claimed that the carriers have no right to make a rate 
to Norfolk that, figured upon any basis desired, is lower 
than the Salisbury rate, unless the carriers can show 
some good reason for it. The fact that Norfolk is an 
important seaport and a larger city, he said, is no reason 
why the discrimination should be allowed to exist. He 
called attention to the great cost of handling at Cape 
Charles and Norfolk, and suggested that unless the car- 
riers can show justification the lower rate for the longer 
haul must be assumed to be reasonable. Salisbury pays 
a straight 10-cent rate, while Dover has a rate of 6% 
cents, . 

George Stuart Patterson, for the Pennsylvania lines 
involved, said that the rates to Norfolk were put in te 


meet the rates made by the Clyde and Old Dominion 
Steamship Lines. 


Ship Tolls Attract Interest 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 8.—Army engineers, 
whose genius and application to their work have made 


possible the Panama Canal, believe a toll of $1 a ton 
on freight actually carried by a ship is as much as 
should be imposed on commerce using that waterway. 
Information as to their view on that point has become 


fairly well known among the big men attending the 
annual session of the National Rivers and Harbors Con 
gress, and a movement is afoot to have that idea it 
corporated in law. 

Another thought on that subject is that the to!! on 
heavy cargo freight, such as lumber, coal, iron ore and 
fertilizers, should not exceed 50 cents a ton. Still al 
other thought is that, inasmuch as the army engireers 
built the waterway and have experience gained in the 
management of the Sault Ste. Marie Canal, which passes 
50,000,000 tons a year, the army engineers should be 
left in charge of the isthmian canal, at least while its 
operation is an experiment 

Professor Emory Johnson of the University of Peni 
sylvania is engaged in making figures as to what ‘olls 
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should be exacted. He is working on the assumption, 
pelieved by the engineers to be reasonable, that at the 
end of five years after the formal opening the canal 
will be passing 5,000,000 tons a year, or one-tenth of 
the amount that comes through the Sault from Lake 
Superior to the lower lakes. 


At present it is estimated that 300,000 tons of freight 
are carried from the Atlantic to the Pacific coast via 
the steamship lines, the Panama and the Tehuantepec 
railroads. The eastbound movement is smaller, but, as- 
suming that it is two-thirds as great as the western 
movement, the estimate of the army engineers is that 
the total through the canal, for both coasts of both 
North and South America, will be ten times as great 
after the new trade routes have been open for five years. 


An opportunity will be made at this meeting of the 
congress to put through a resolution recommending that 
the engineers who built the canal be left in charge of 
it, with the Interstate Commerce Commission to have 
jurisdiction over the rates, regulations and practices, just 
as if it were a railroad engaged in interstate commerce. 
If the canal itself were put on that basis, the same 
thing would probably have to be done with the Panama 
Railroad, which, after the canal is opened, will very 
likely be nothing more than a “plant facility,” so to 
speak, of the canal, carrying largely material for the 
maintenance of the waterway works, and yet be a 
potential factor in transportation between the coasts in 
the event that a water line on each side of the isthmus 
should decide it to be cheaper to send freight via the 
railroad than to pay tolls, 


SWITCHING CASE ADJUSTED. 

The complaint of the Chicago lumbermen against 
the new Lowrey switching arrangements has been sat- 
isfactorily adjusted. As a result, the petition pending 
before the state railroad and warehouse commission has 
been dismissed upon application of the complainants. 
The complaint appeared in full in THe Trarric Worip 
for November 11, 1911, page 821. 





DAVIS CAR DEMURRAGE REGISTER 


Keep a record of your cars and keep it right. My régister is made right for 
t, whether for regular rule or average rule. I have been a demurrage man for 20 
years and know what you require. Full instructions how to keep it and a copy 
of demurrage rules (Uniform Code) go with it. 


PRICE $5.00, PREPAID. 


i. L. DAVIS. Car Demurrage Specialist 


143 LIBERTY ST., NEW YORE CITY 
Intricate Demurrage Complications Solved. 


William Dunton Kerr 


Commerce Counsel 


Practice Before Insterstate Commerce and 
Railroad and Warehouse Commissions 


115 SOUTH LA SALLE STREET, CHICAGO 


Consultation Invited 


Main 1850 
Telephence { Auto. 51681 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 
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ARTHUR B. HAYES 
ATTORNEY-AT-LAW 


WESTORY BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


Interstate Commerce Litigation 
a Specialty 


TRANS - CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 

Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 


Write us for particulars. 





THE BOOK SHELF 





The Act to Regulate Commerce................. $0.25 
Tariff Circular 18A....... tacos slveewn Su0css Se 
Supplement No. 1 to 18A.......... eens cdeceue OEE 
Conference Rulings Bulletin No. 5............ . 85 
Supplement No. 1 to Bulletin 5..... bocbees ae 


Regulations Governing the Issuing of Passes.... .25 
Regulations for the Transportation of Dangerous 


Articles Other Than Explosives............ -. a 
5-Road Capacity .......... 25 

Registered Tracers « 3-Road Capacity .......... .20 
1-Road Capacity ...... vane. ae 


Railroad Freight Rates, L. G. McPherson....... 2.42 
The Working of the Railroads, L. G. McPherson.. 1.63 


Transportation in Europe, L. G. McPherson... .. 1.63 
When Railroads Were New, C. F. Carter........ 2.16 
Interstate ‘Transportation, Barnes ............. 6.00 
Railway Traffic and Rates, Johnson & Huebner.. 5.42 
Railway Rate Theories, Hammond............ . 1.00 
Railroad Administration, Morris........ ebcees ie 2.15 
American Railway Transportation, Johnson...... 1.60 


Confessions of a Railroad Signalman, Fagan..... 1.10 


Labor and the Railroads, Fagan............... 1.10 
Hutchinson on Carriers................ o+++++ 18.00 
Nellis on Street Railways, 2 Vol................ 13.00 
Street Railway Reports, Gilbert, 6 Vol.......... 30.00 
On OR CEI, B.A Gv in's 0 0.6 0 ohh wedide ive ce 6.30 
Frost on Federal Corporation Tax.............. 4.00 


Quantity price on any of the above 
will be quoted upon application 


The Traffic Service Bureau 
30 South Market Street, Chicago 














THE TRAFFIC WORLD AND TRAFFIC BULLETIN Vol. VIII, No. 24 


BIND THEM UP 


= ee want to keep your back issues of THE TRAFFIC WORLD, let us bind them 
or you. 





Revist 


Per Year, tariff section included, 4 volumes, $5.00 
‘* omitted, 2 " 2.50 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 


Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom House Brokers, etc. 


CARLOAD RATES Less carload Shipment 


WAKEM & McLAUGHLIN, Inc. 


CHICAGO - - - NEW YORK 
WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 





















Operating nine warehouses, bended and free. Regular com 
bined car service to and from all points; we are the pieneers. 











LEADING 


The National 
Object—The 





THE TOLEDO WARE- 


“SOUTHWEST TRANS- 


BUFFALO, N, Y. 








BUFFALO STORAGE & CARTING FER & STORAGE CO. HOUSE CO. eee 
CO., 350-356 Seneca S : 
SULA ied coieae tioatnan aoe OKLAHOMA CITY, 1309-19 Lagrange Street. state Comm 
ferring and forwarding goods. Tele- OKLA. TOLEDO OHIO road comm 
phone No. 638. companies 

better unde 
th 
CHICAGO, ILL. LOS ANGELES, CAL. the ae 7 
LOS ANGELES TRANSFER CO., 330 
INTERNATIONAL FORWARDING CO, | "2S, A) treadway Eageage end rust iy OPC" leat 
domestic freight yy TA +, con- distribution; consignments and car- sary, and | 
CHICAGO, ILL. solidators, distributors, warehouse- loads our specialty. Established 1886. laws where 


free interch 
view to ac 
promote, co 
mercial an 


men and custom house brokers. 


Our motto: SERVICE FIRST. 





JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bidg. Car- 


‘load distribution to all railroads at LOUISVILLE, KY. 





Chicago without teams; L. C. L. ship- LOUISVILLE PUBLIC WAREHOUSE Membershi 
ments of machinery forwarded at re- Sule cedtcasiocs: eniber oad bers are | 
duced rates to all principal western | DAVENPORT, IA. shipping agents, custom house brok- ee 

large of | 


and Pacific Coast points. 


SCHICK’S EXPRESS & TRANSFER 
CO., 121 Ripley Street. General trans- 





ers. Bonded and free warehouses. 


mercial] org 
of represen 


fer and forwarding agents; reship- —————_——_? kX nn «_ _ eee the United 
ping; storage; warehouse. Carloads Jnite 
MIDLAND WARBHOUSE & TRANS- or less consigned to our care will be | ST. LOUIS, MO. J. a Bellevi 
FER CO., 434 and Robey Sts. Belt delivered promptly. ya 
line warehousing and reshipping with- er Re no gy MR Donte’ . ttsburg 
and general storage. ayage tac é Wilsor 
out teams. Carloads received rail or ties. Cars promptly handled. Custom Comm'’r, | 
lake and reshipped rail, L. C. L., at house entries attended to. Insurance Commere 
Chicago rates. Insurance rate, 290. 18c. Track connections. W. D. Hurlbi 
DETROIT, MICH. . =, a a 
__ - ) Jackso 


G. W. SHELDON & CO., Monadnock 


Block. Import and export freight oon- 
tractors, warehousemen and insurance 
agents; oustom house brokers and 
sustom house attorneys. 


THD READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
LAne steamers. Special attention given 
to distribution of carload freight for 
rties. Merchandise de- 


two or more 
livered as 0: 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONBER TRANSFER, 
Kearns Bu General transfe 


iiding. 
and distributing mts, Carload dis- 
tribution our specialty. Reliable ané 
prompt, ished 1872 


Lake County 
BE. P. Sed 



























Revised Impression, including the Mann-Elkins 
Act of June 18, 1910. 
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LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. National Implement and Vehicle Assocla- 


i tion. W. J. Evans, Freight Traf. Megr., 
EB Object—The object of this league Is American Trust Bldg., Chicago, Il. 
to interchange ideas concerning traffic gterjing 





matters, to co-operate with the Inter- Manufacturers’ and Shippers’ 
>t. state Commerce Commission, state rail- — : ie eres in 
“ n charge o raffic at industries 
LO ee See eae Sterling and Rock Falls, Ill. 
companies in promoting an a BD. FF... LAWFONCE. ..cccsccccces President 
better understanding by the public and W. K. Palmer........... Vice-President 
the state and national governments. of A. | Re Secretary-Treasurer 
the needs of the traffic world; to secure We Ms BAA cocnseesece Traffic Manager 
0.., Se proper legislation where deemed neces- ee 
a sary, and the modification of present MINNESOTA, 
ed 1886. laws where considered harmful to the Northern Pine Manufacturers’ Associa- 
tree interchange of commerce; with the tion. H. 8. Childs, Secy., Minneapolis. 
view to advance fair dealing and to 
promote, conserve and protect the com- MISSOURI. 
mercial and transportation interests. Business Men’s League. P. W. Coyle, 
HOUSE Membership—Those eligible as mem- Comm’r, 614 Bank of Commerce Blidg., 
i a bers are traffic directors, managers, St. Louis. / 
yy commissioners or other officials in Commercial Club. H. G. Krake, Comm’r, 
ihe charge of traffic of industrial or com- St. Joseph. 
: mercial organizations and traffic officers Kansas City Transportation Bureau of 
——— of representative shipping concerns in the Commercial Club. H. G. Wilson, 
the United States. Trans, Comm’r, 105-6-7 Board of Trade 
Officers Bldg., Kansas City. 
J. M. Belleville, President, 
ded G. F. A., Pittsburgh Plate Glass Co., 
Bon Pittsburgh, Pa. NEW YORK 
e facill- Hi. G. Wilson, Vice-President, 
custom Con a Transportation Bureau of ag oe J oa pay a \ B. 
nsurance Commercial Club, Kansas City, Mo. ’ Ys “ . 
W. D. Hurlbut, Secretary-Treasurer, —_—- 
T. M., Wisconsin Pulp & Paper Co., TENNESSEE. 
89 Jackson Blvd., Chicago, Il. The Memphis Freight Bureau. F. M. Nor- 
ILLINOIS. fleet, President: L. R. Donelson, Vice- 
Lake County Manufacturers’ Association. President; James S. Davant, Commis- 
Bp. gs ck, Pres., Waukegan. sioner, Memphis, Tenn. 








THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


A book of great practical 
value to every man who 
deals in any capacity with 
questions of 
Interstate Transportation. 





One Large Buckram Volume, 1400 Pages. 
Price $6.00, Delivered. 


| The Bobbs-Merrill Company 


Publishers, Indianapolis, U.S. A. 





This book covers all phases of Interstate 
Transportation, both legal and practical, 
including all Common Carriers, such as 
Railroads, Express Companies, Sleeping 
Car Companies, Pipe Lines, etc. 

Among the important subjects covered 
are: Freight and Passenger Rates, Rebates, 
Car Shortage, Terminal Facilities, Employ- 
er’s Liability, Carrier’s Liability, Connect- 
ing Carriers, Pooling Contracts, Procedure 
before the Interstate Commerce Commis- 
sion, Penalties and Forfeitures, etc. 





TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, Pres.; 
Carl K. Landes, Secy. 

The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Secy. 

The Traffic Club of New York. E. G. War- 
field, Pres.; C. A. Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia. F. A. 
— Pres.; C. W. Summerfield, 


ecy. 

The Traffic Club of St. Louls. A. Hilton, 
Pres.; A. F. Versen, Secy.-Treas, 

The Traffic Club of Pittsburgh. F. A. 
Ogden, Pres.; D. L. Wells, Secy. 

The Transportation Club of Indianapolis. 
John L. Ketcham, Pres.; L. E. Stone, 
Secy. 

The Traffic Club of New England, Boston. 
T. E. Byrnes, Pres.; Wm. C. Brown, 
Secy. 

The Transportation Club of Cincinnati. 
C. C, Spaulding, Pres.; W. C. Hull, Secy. 

The Transportation Club of Louisville. 
ie J. Irwin, Pres.; Fred H. Behring, 

ecy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 

Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E. McHugh, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
Walter G. Norvell, Pres.; W. R. Hurley, 
Secy. 

The Rallroad Club of Kansas City, Me. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 
O. F. Redd, Secy. 
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ORDER NOW| 


Ready January 15th 


THE OFFICIAL REPORT 


OF THE PROCEEDINGS OF THE 








' Entere 


Vol. VII] 














National Association of Railway 


Commissioners 
1911 CONVENTION 


IN .PUBLISHING THESE PROCEEDINGS, THERE WILL 
BE INCLUDED IN THE VOLUME THE FOLLOWING: 


AlliState and Federal Laws Regulating Traffic 


A Digest of the Decisions of the Various State 
and Federal Courts Under the Above Laws 


Being an OFFICIAL PUBLICATION, 
backed by and having the co-operation of 
the Association, its reliability and value will 
be unquestioned 


The commiahice of the Laws and Decis- | 
ions is now being preps red by a corps 

of pele, allie have bad many years. | 
experience in such work 





YOU WILL WANT IT AS A PERMANENT 


REFERENCE WORK 


Bound in Morocco, percopy ... . . . $10.00 
Bound in Buckram, percopy . ... . . 7.50 


THE TRAFFIC SERVICE 
BUREAU 


30 South Market Street, CHICAGO 


